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INSTRUCTIONS TO OFFERORS

It is the responsibility of each offeror to:

Follow the format required in the RFP when preparing your response.  Provide responses in a clear and concise manner.

Provide complete answers/descriptions.  Read and answer all questions and requirements.  Proposals are evaluated based solely on the information and materials provided in your written response.

Use any forms provided, e.g., cover page, budget form, certification forms, etc.

Submit your response on time.  Note all the dates and times listed in the Schedule of Events and within the document.  Late proposals are never accepted.

The following items MUST be included in the response.

Failure to include ANY of these items may result in a nonresponsive determination.

(
Signed Cover Sheet

(
Signed Addenda (if appropriate) in accordance with Section 1.4.3

(
Correctly executed State of Montana "Affidavit for Trade Secret Confidentiality" form, if claiming information to be confidential or proprietary in accordance with Section 2.3.1.

(
In addition to a detailed response to all requirements within Sections 3, 4, and 5, offeror must acknowledge that it has read, understands, and will comply with each section/subsection listed below by initialing the line to the left of each.  If offeror cannot meet a particular requirement, provide a detailed explanation next to that requirement.


Section 1, Introduction and Instructions



Section 2, RFP Standard Information



Section 3.0, Contractor Responsibilities


Section 4.0, State's Right to Investigate and Reject



Section 6, Evaluation Process



Appendix A, Standard Terms and Conditions


Appendix B, Contract

SCHEDULE OF EVENTS

EVENT
DATE
RFP Issue Date
5/28/2015
Deadline for Receipt of Written Questions
6/5/2015
Deadline for Posting Written Responses to the State's Website
6/10/2015
RFP Response Due Date
6/24/2015
SECTION 1:  INTRODUCTION AND INSTRUCTIONS
1.1
INTRODUCTION
The STATE OF MONTANA, Department of Public Health and Human Services, Montana State Hospital, ("State") is seeking a Contractor to provide routine laboratory and pathology services.  A more complete description of the services to be provided is found in Section 3.
1.2
CONTRACT PERIOD
The contract period is one year beginning July 1, 2015 and ending June 30, 2018, inclusive.  The parties may mutually agree to a renewal of this contract in one-year intervals, or any interval that is advantageous to the State.  This contract, including any renewals, may not exceed a total of seven years, at the State's option.

1.3
SINGLE POINT OF CONTACT

From the date this Request for Proposal (RFP) is issued until an offeror is selected and announced by the procurement officer, offerors shall not communicate with any state staff regarding this procurement, except at the direction of Rhonda R. Grandy, the procurement officer in charge of the solicitation.  Any unauthorized contact may disqualify the offeror from further consideration. Contact information for the single point of contact is:

Procurement Officer: Rhonda R. Grandy
Telephone Number: 406-444-3320

Fax Number: 406-444-2529
E-mail Address: rhgrandy@mt.gov

1.4
REQUIRED REVIEW

1.4.1
Review RFP.  Offerors shall carefully review the entire RFP.  Offerors shall promptly notify the procurement officer identified above via e-mail or in writing of any ambiguity, inconsistency, unduly restrictive specifications, or error that they discover.  In this notice, the offeror shall include any terms or requirements within the RFP that preclude the offeror from responding or add unnecessary cost.  Offerors shall provide an explanation with suggested modifications.  The notice must be received by the deadline for receipt of inquiries set forth in Section 1.4.2.  The State will determine any changes to the RFP.
1.4.2
Form of Questions.  Offerors having questions or requiring clarification or interpretation of any section within this RFP must address these issues via e-mail or in writing to the procurement officer listed above on or before FRIDAY, JUNE 5, 2015. Offerors are to submit questions using the Vendor RFP Question and Answer Form available on the OneStop Vendor Information website at: http://svc.mt.gov/gsd/OneStop/GSDDocuments.aspx or by calling (406) 444-2575.  Clear reference to the section, page, and item in question must be included in the form.   Questions received after the deadline may not be considered.
1.4.3
State's Response.  The State will provide a written response by WEDNESDAY, JUNE 10, 2015 to all questions received by FRIDAY, JUNE 5, 2015.  The State's response will be by written addendum and will be posted on the State's website with the RFP at http://svc.mt.gov/gsd/OneStop/SolicitationDefault.aspx by the close of business on the date listed.  Any other form of interpretation, correction, or change to this RFP will not be binding upon the State.  Offerors shall sign and return with their RFP response an Acknowledgment of Addendum for any addendum issued.
1.5
general requirements

1.5.1
Acceptance of Standard Terms and Conditions/Contract.  By submitting a response to this RFP, offeror accepts the standard terms and conditions and contract set out in Appendices A and B, respectively.  Much of the language included in the standard terms and conditions and contract reflects the requirements of Montana law.

Offerors requesting additions or exceptions to the standard terms and conditions, or to the contract terms, shall submit them to the procurement officer listed above by the date specified in Section 1.4.2.  A request must be accompanied by an explanation why the exception is being sought and what specific effect it will have on the offeror's ability to respond to the RFP or perform the contract.  The State reserves the right to address nonmaterial requests for exceptions to the standard terms and conditions and contract language with the highest scoring offeror during contract negotiation.
The State shall identify any revisions to the standard terms and conditions and contract language in a written addendum issued for this RFP.  The addendum will apply to all offerors submitting a response to this RFP.  The State will determine any changes to the standard terms and conditions and/or contract.
1.5.2
Resulting Contract.  This RFP and any addenda, the offeror's RFP response, including any amendments, a best and final offer (if any), and any clarification question responses shall be incorporated by reference in any resulting contract.
1.5.3
Understanding of Specifications and Requirements.  By submitting a response to this RFP, offeror acknowledges it understands and shall comply with the RFP specifications and requirements.

1.5.4
Offeror's Signature.  Offeror's proposal must be signed in ink by an individual authorized to legally bind the offeror.  The offeror's signature guarantees that the offer has been established without collusion.  Offeror shall provide proof of authority of the person signing the RFP upon State's request.
1.5.5
Offer in Effect for 120 Calendar Days.  Offeror agrees that it may not modify, withdraw, or cancel its proposal for a 120-day period following the RFP due date or receipt of best and final offer, if required.
1.6
Submitting a PrOPOSAL

1.6.1
Organization of Proposal.  Offerors must organize their proposal into sections that follow the format of this RFP.  Proposals should be bound, and must include tabbed dividers separating each section.  Proposal pages must be consecutively numbered.

All subsections not listed in the "Instructions to Offerors" on page 3 require a response.  Restate the section/subsection number and the text immediately prior to your written response.

Unless specifically requested in the RFP, an offeror making the statement "Refer to our literature…" or "Please see www…….com" may be deemed nonresponsive or receive point deductions.  If making reference to materials located in another section of the proposal, specific page numbers and sections must be noted.  The Evaluator/Evaluation Committee is not required to search through the proposal or literature to find a response.
The State encourages offerors to use materials (e.g., paper, dividers, binders, brochures, etc.) that contain post-consumer recycled content.  Offerors are encouraged to print/copy on both sides of each page.

1.6.2
Failure to Comply with Instructions.  Offerors failing to comply with these instructions may be subject to point deductions.  Further, the State may deem a proposal nonresponsive or disqualify it from further consideration if it does not follow the response format, is difficult to read or understand, or is missing requested information.
1.6.3
Multiple Proposals.  Offerors may, at their option, submit multiple proposals.  Each proposal shall be evaluated separately.
1.6.4
Price Sheets.  Offerors must use the RFP Price Sheets found in Section 5. These price sheets serve as the primary representation of offeror's cost/price.  Offeror should include additional information as necessary to explain the offeror's cost/price.
1.6.5
Copies Required and Deadline for Receipt of Proposals.  Offerors must submit one original proposal and SEVEN (7) copies to the State Procurement Bureau. In addition, offerors must submit two electronic copies on compact disc (CD) or universal serial bus (USB) flash drive in Microsoft Word or portable document format (PDF).  If any confidential materials are included in accordance with the requirements of Section 2.3.2, they must be submitted on a separate CD or USB flash drive.
each Proposal must be sealed and labeled on the outside of the package clearly indicating it is in response to RFP15-3087R.  Proposals must be received at the reception desk of the State Procurement Bureau prior to 2:00 p.m., Mountain Time, WEDNESDAY, JUNE 24, 2015.  Offeror is solely responsible for assuring delivery to the reception desk by the designated time.
1.6.6
Facsimile Responses.  A facsimile response to an RFP will ONLY be accepted on an exception basis with prior approval of the procurement officer and only if it is received in its entirety by the specified deadline.  Responses to RFPs received after the deadline will not be considered.

1.6.7
Late Proposals.  Regardless of cause, the State shall not accept late proposals.  Such proposals will automatically be disqualified from consideration.  Offeror may request the State return the proposal at offeror's expense or the State will dispose of the proposal if requested by the offeror.  (See Administrative Rules of Montana (ARM) 2.5.509.)
1.7
COSTS/OWNERSHIP OF MATERIALS
1.7.1
State Not Responsible for Preparation Costs.  Offeror is solely responsible for all costs it incurs prior to contract execution.
1.7.2
Ownership of Timely Submitted Materials.  The State shall own all materials submitted in response to this RFP.
SECTION 2:  RFP STANDARD INFORMATION

2.1
AUTHORITY

The RFP is issued under 18-4-304, Montana Code Annotated (MCA) and ARM 2.5.602.  The RFP process is a procurement option allowing the award to be based on stated evaluation criteria.  The RFP states the relative importance of all evaluation criteria.  The State shall use only the evaluation criteria outlined in this RFP.
2.2
Offeror Competition
The State encourages free and open competition to obtain quality, cost-effective services and supplies.  The State designs specifications, proposal requests, and conditions to accomplish this objective.
2.3
Receipt of Proposals and Public Inspection

2.3.1
Public Information.  Subject to exceptions provided by Montana law, all information received in response to this RFP, including copyrighted material, is public information.  Proposals will be made available for public viewing and copying shortly after the proposal due date and time.  The exceptions to this requirement are:  (1) bona fide trade secrets meeting the requirements of the Uniform Trade Secrets Act, Title 30, chapter 14, part 4, MCA, that have been properly marked, separated, and documented; (2) matters involving individual safety as determined by the State; and (3) other constitutional protections.  See 18-4-304, MCA.  The State provides a copier for interested parties' use at $0.10 per page.  The interested party is responsible for the cost of copies and to provide personnel to do the copying.
2.3.2
Procurement Officer Review of Proposals.  Upon opening the proposals in response to this RFP, the procurement officer will review the proposals for information that meets the exceptions in Section 2.3.1, providing the following conditions have been met:

●
Confidential information (including any provided in electronic media) is clearly marked and separated from the rest of the proposal.

●
The proposal does not contain confidential material in the cost or price section.

●
An affidavit from the offeror's legal counsel attesting to and explaining the validity of the trade secret claim as set out in Title 30, chapter 14, part 4, MCA, is attached to each proposal containing trade secrets.  Counsel must use the State of Montana "Affidavit for Trade Secret Confidentiality" form in requesting the trade secret claim.  This affidavit form is available on the OneStop Vendor Information website at:  http://svc.mt.gov/gsd/OneStop/GSDDocuments.aspx or by calling (406) 444-2575.
Information separated out under this process will be available for review only by the procurement officer, the evaluator/evaluation committee members, and limited other designees.  Offerors shall pay all of its legal costs and related fees and expenses associated with defending a claim for confidentiality should another party submit a "right to know" (open records) request.
2.4
CLASSIFICATION AND EVALUATION OF PROPOSALS

2.4.1
Initial Classification of Proposals as Responsive or Nonresponsive.  The State shall initially classify all proposals as either "responsive" or "nonresponsive" (ARM 2.5.602).  The State may deem a proposal nonresponsive if:  (1) any of the required information is not provided; (2) the submitted price is found to be excessive or inadequate as measured by the RFP criteria; or (3) the proposal does not meet RFP requirements and specifications.  The State may find any proposal to be nonresponsive at any time during the procurement process. If the State deems a proposal nonresponsive, it will not be considered further.

2.4.2
Determination of Responsibility.  The procurement officer will determine whether an offeror has met the standards of responsibility consistent with ARM 2.5.407.  An offeror may be determined nonresponsible at any time during the procurement process if information surfaces that supports a nonresponsible determination.  If an offeror is found nonresponsible, the procurement officer will notify the offeror by mail.  The determination will be included within the procurement file.

2.4.3
Evaluation of Proposals.  An evaluator/evaluation committee will evaluate all responsive proposals based on stated criteria and recommend an award to the highest scoring offeror.  The evaluator/evaluation committee may initiate discussion, negotiation, or a best and final offer.  In scoring against stated criteria, the evaluator/evaluation committee may consider such factors as accepted industry standards and a comparative evaluation of other proposals in terms of differing price and quality.  These scores will be used to determine the most advantageous offering to the State.  If an evaluation committee meets to deliberate and evaluate the proposals, the public may attend and observe the evaluation committee deliberations.

2.4.4
Completeness of Proposals.  Selection and award will be based on the offeror's proposal and other items outlined in this RFP. Proposals may not include references to information such as Internet websites, unless specifically requested.  Information or materials presented by offerors outside the formal response or subsequent discussion, negotiation, or best and final offer, if requested, will not be considered, will have no bearing on any award, and may result in the offeror being disqualified from further consideration.
2.4.5
Opportunity for Discussion/Negotiation and/or Oral Presentation/Product Demonstration.  After receipt of proposals and prior to the recommendation of award, the procurement officer may initiate discussions with one or more offerors should clarification or negotiation be necessary.  Offerors may also be required to make an oral presentation and/or product demonstration to clarify their RFP response or to further define their offer.  In either case, offerors should be prepared to send qualified personnel to Helena, Montana, to discuss technical and contractual aspects of their proposal.  Oral presentations and product demonstrations, if requested, shall be at the offeror's expense.
2.4.6
Best and Final Offer.  Under Montana law, the procurement officer may request a best and final offer if additional information is required to make a final decision.  The State reserves the right to request a best and final offer based on price/cost alone.  Please note that the State rarely requests a best and final offer on cost alone.
2.4.7
Evaluator/Evaluation Committee Recommendation for Contract Award.  The evaluator/evaluation committee will provide a written recommendation for contract award to the procurement officer that contains the scores, justification, and rationale for the decision.  The procurement officer will review the recommendation to ensure its compliance with the RFP process and criteria before concurring with the evaluator's/evaluation committee's recommendation.
2.4.8
Request for Documents Notice.  Upon concurrence with the evaluator's/evaluation committee's recommendation, the procurement officer will request from the highest scoring offeror the required documents and information, such as insurance documents, contract performance security, an electronic copy of any requested material (e.g., proposal, response to clarification questions, and/or best and final offer), and any other necessary documents.  Receipt of this request does not constitute a contract and no work may begin until a contract signed by all parties is in place.  The procurement officer will notify all other offerors of the State's selection.

2.4.9 
Contract Execution.  Upon receipt of all required materials, a contract (Appendix B) incorporating the Standard Terms and Conditions (Appendix A), as well as the highest scoring offeror's proposal, will be provided to the highest scoring offeror for signature.  The highest scoring offeror will be expected to accept and agree to all material requirements contained in Appendices A and B of this RFP.  If the highest scoring offeror does not accept all material requirements, the State may move to the next highest scoring offeror, or cancel the RFP.  Work under the contract may begin when the contract is signed by all parties.
2.5
STATE'S RIGHTS RESERVED
While the State has every intention to award a contract resulting from this RFP, issuance of the RFP in no way constitutes a commitment by the State to award and execute a contract.  Upon a determination such actions would be in its best interest, the State, in its sole discretion, reserves the right to:

●
Cancel or terminate this RFP (18-4-307, MCA);

●
Reject any or all proposals received in response to this RFP (ARM 2.5.602);

●
Waive any undesirable, inconsequential, or inconsistent provisions of this RFP that would not have significant impact on any proposal (ARM 2.5.505);

●
Not award a contract, if it is in the State's best interest not to proceed with contract execution (ARM 2.5.602); or

●
If awarded, terminate any contract if the State determines adequate state funds are not available (18-4-313, MCA). 

SECTION 3:  SCOPE OF SERVICES
To enable the State to determine the capabilities of an offeror to perform the services specified in the RFP, the offeror shall respond to the following regarding its ability to meet the State's requirements.

All subsections of Section 3 not listed in the "Instructions to Offerors" on page 3 require a response.  Restate the subsection number and the text immediately prior to your written response.  NOTE:  Each item must be thoroughly addressed.  Offerors taking exception to any requirements listed in this section may be found nonresponsive or be subject to point deductions.
3.0
CONTRACTOR RESPONSIBILITIES

3.0.1
Services Provided. The Contractor will provide routine laboratory services and pathology services for the Montana State Hospital. Provision of laboratory (pathology and clinical laboratory) services and consultation will be regularly and conveniently available to meet the needs of individuals served at the Department of Public Health and Human Services facilities. The facilities to be included are the Montana State Hospital (MSH) located at Warm Springs, Montana, 59756 and the Montana Chemical Dependency Center (MCDC) located at 2500 Continental Drive, Butte, MT 59701.

The Contractor shall provide adequate, regular, and convenient laboratory services and consultation, ensuring the prompt performance of examinations in the fields of anatomic pathology, hematology, chemistry, microbiology, and serology. These services shall be conveniently available to the populations located at MSH and MCDC. Timely results are required when laboratory services are necessary to diagnose or treat an individual with a critical health status.
3.0.2
Federal Standards. The Contractor shall utilize internal auditing and inspection criteria to ensure that all required state and federal laws, regulations and standards are met throughout the term of the contract.  These procedures shall also ensure that services provided to MSH and MCDC meet CMS and/or Joint Commission accreditation standards are met.  It will be the responsibility of the Contractor to ensure compliance with applicable laws, regulations and standards throughout the term and renewal terms of the contract.
The Contractor shall agree that all samples shall be held in accordance with applicable law and standards and kept available in the event additional tests are required.

The Contractor shall provide copies of current accreditation by the Clinical Laboratory Improvement Act (CLIA) or College of American Pathologists (C.A.P.) to the Montana State Hospital annually.

3.0.3
On-Site Hours. The Contractor shall provide a Phlebotomist at the facilities for routine services, approximately 5 (five) hours [approximately 1 (one) hour at MCDC and approximately 4 (four) hours at MSH] starting at 5:00 am each day, Monday through Friday. No weekend hours are required.

3.0.4
Laboratory Procedures. All STAT clinical laboratory procedures as well as routine clinical laboratory procedures collected at MSH and MCDC facilities shall be performed at the agency of the department’s choice.

3.0.5
Supplies and Equipment Provided. The Contractor shall provide the MSH and MCDC facilities all needles, vacutainers, a dedicated facsimile machine, digital printer. In addition, the Contractor shall supply any equipment and supplies necessary to enable the Contractor to performance of the duties of this contract.

3.0.6
Specimen Collection. The Contractor shall provide for specimen collection at the MSH and MCDC facilities. 
3.0.7
Processing Time. The Contractor shall provide turnaround time of 24 hours for routine CBCs and metabolic profiles. All specialty test results shall be provided within a timely manner that meets criterion for certification of the laboratory performing the tests.  All lab test results shall be accessible online.
3.0.8  Consultation and Education. The Contractor shall to have consultation and education capabilities. This includes Pathologist MDs or PhDs being available during work hours who can answer doctors’ medical questions, update on new test technology and answer questions pertaining to tests and results. Documentation to support this capability shall be provided.

3.0.9
Laboratory Service Providers. The Contractor agrees the laboratory service provider shall meet standards for accreditation by the Joint Commission. These standards are contained in the current edition of the Comprehensive Accreditation Manual for Pathology and Clinical Laboratory Services published by Joint Commission.
If the Contractor utilizes another laboratory for processing certain tests, the Contractor shall provide the name and address of any such laboratory, documentation that CLIA standards are met including education credentials. Contractor may be required to send Acid-Fast testing, H.I.V. testing and Hepatitis testing to the State Laboratory, Montana Department of Public Health and Human Services, Laboratory Services.
3.0.10
Performance Measurement Procedures. The MSH and MCDC facilities and the laboratory service provider shall collaborate on performance measurement procedures used to assess the quality of laboratory services provided to the Hospital and its patients. Data collected through these procedures shall be used to make improvements in service delivery and as part of the basis for determining whether the contract for laboratory services will be continued.

3.0.11
Pre-In-Service Training Program. The Contractor shall successfully complete the basic pre-in-service training program provided for personnel of both facilities.
3.0.12
Tobacco Free Policy. The Contractor’s staff shall abide by the State of Montana Smoke-Free Policy as defined in Section 50-40-202; 50-40-203 MCA. Any individual representing the Contractor in violation of state policy shall be asked to leave the property. This violation shall be cause for contract termination.
3.0.13
Staff Health Testing. The Contractor shall provide yearly proof that all persons performing contracted services are free of communicable tuberculosis to MSH and MCDC. In addition, the Contractor shall provide evidence of MMR (Measles, Mumps, and Rubella) vaccination, prior to arrival at MSH and MCDC.
SECTION 4:  OFFEROR QUALIFICATIONS/INFORMATIONAL REQUIREMENTS

4.0
State's Right to Investigate and reject

The State may make such investigations as deemed necessary to determine the ability of the offeror to provide the supplies and/or perform the services specified. The State reserves the right to reject any proposal if the evidence submitted by, or investigation of, the offeror fails to satisfy the State that the offeror is properly qualified to carry out the obligations of the contract. This includes the State's ability to reject the proposal based on negative references.

4.1
OFFEROR QUALIFICATIONS/INFORMATIONAL REQUIREMENTS

In order for the State to determine the capabilities of an offeror to provide the supplies and/or perform the services specified in Section 3 above, the offeror must respond to the following requests for information regarding its ability to meet the State's requirements. THE RESPONSE, “(OFFEROR'S NAME) UNDERSTANDS AND WILL COMPLY,” IS NOT APPROPRIATE FOR THIS SECTION.

NOTE: Each item must be thoroughly addressed. Offerors taking exception to any requirements listed in this section may be found nonresponsive or be subject to point deductions.
4.1.1
References.  Using the included reference form as found as Appendix C.  Offeror shall provide 3 (three) references that are using supplies and/or services of the type and combined volume of MSH and MCDC proposed in this RFP. The references may include state government or universities where the offeror, preferably within the last 5 (five) years, has successfully completed pathology and clinical laboratory services. At a minimum, the offeror shall provide the company name, the location where the supplies and/or services were provided; contact person(s), customer's telephone number, e-mail address, and a complete description of the service type, and dates the services were provided. These references may be contacted to verify offeror's ability to perform the contract. The State reserves the right to use any information or additional references deemed necessary to establish the ability of the offeror to perform the conditions of the contract. Negative references may be grounds for proposal disqualification.
4.1.2
Resumes/Company Profile and Experience. Offeror shall specify how long the individual/company submitting the proposal has been in the business of providing supplies and/or services of combined volume of MSH and MCDC similar to those requested in this RFP and under what company name. Offeror should provide a complete description of any relevant past projects, including the supply/service type and dates the supplies and/or services were provided. A résumé or summary of qualifications, work experience, education, skills, etc., which emphasizes previous experience in this area should be provided for all key personnel who will be involved with any aspects of the contract.
4.1.3
Method of Providing Services. Offeror shall provide a work plan and the methods to be used that will convincingly demonstrate to the State: what the offeror intends to do; the timeframes necessary to accomplish the work; and how the work will be accomplished to meet the contract requirements as more specifically detailed above in Section 3. Offeror must specifically address each of the following requirements as defined in this RFP:
a) Complete description of laboratory procedures, specimen collection, storage, recordkeeping, etc.

b) Copies of current accreditation by CLIA, C.A.P. and documentation that the offeror meets the standards for accreditation by the Joint Commission.

c) Consultation and education capabilities, previous experience.

d) List of all laboratories that may be used for processing tests: provide names and addresses and include documentation that CLIA standards are met.

e) Provide copy of offeror’s internal Quality Control procedures.
f) Provide a copy of offeror’s Quality or Performance Improvement Plan.
g) Provide an overview of the findings and results of their performance improvement efforts for the immediately preceding 2 (two) years.

h) Provide examples of service complaints, offeror responses and resolutions for the previous 2 (two) years.
i) Provide proof that all persons who will be performing services for this contract are free of communicable tuberculosis.
j) In addition, provide evidence of MMR (Measles, Mumps, and Rubella) vaccination.
4.1.4.
Reporting Requirements/Sample Reports.  Lab test results must be provided in a clear, easily interpreted manner.

Provide sample reports of results and reference values and the flagging of abnormalities of the following lab tests:
· CMP

· CBC

Define special handling and list tests that require special handling.
SECTION 5:  COST PROPOSAL

All subsections of Section 5 not listed in the "Instructions to Offerors" on page 3 require a response.  Restate the subsection number and the text immediately prior to your written response.
Provide price schedules for all items shown on the following price sheet and any other laboratory testing available. Prices shall be firm for the contract period. 
	Laboratory Costs By Component:

Most common used lab tests at MSH & MCDC
	MSH/MCDC

TEST VOLUME
	COST

PER TEST

	1. Blood Draw Fee

2. Special Handling Fee

3. COMPREHENSIVE METABOLIC PANEL

· Glucose

· Bun

· Creatinine

· Calcium

· LDH

· GGT

· Total protein

· Albumin

· AST (SGOT)

· Phosphorus

· ALT (SGPT)

· Alk. Phos

· Bilirubin-total

· Magnesium

· Sodium

· Potassium

· Chloride

· CO2

· Globulin
	3752

2025
	

	4.
CBC WITH PLT + DIFF
	2272
	

	5.
TPA
	303
	

	6.
TSH
	576
	

	7.
URINALYSIS WITH MICROSCOPIC
	419
	

	8.
VALPROIC ACID (DEPAKENE)
	325
	

	9.
GLU+LIPID
	324
	

	10.
TREPONEMA PALLIDUM AB BY EIA (REF)
	303
	

	11.
LITHIUM
	280
	

	12.
VITAMIN D, 25-HYDROXY
	274
	

	13.
HEMOGLOBIN A1C, (GLYCOHEMOGLOBIN)
	136
	

	14.
CBC WITH PLATLET
	109
	

	15.
CLOZAPINE
	106
	

	16.
CULTURE, URINE COLONY COUNT RFLX
	89
	

	17.
CRP
	82
	

	18.
AMMONIA
	79
	

	19.
SED RATE
	78
	

	20.
B12 & FOLATE
	59
	

	21.
FREE T-4
	57
	

	22.
CARBAMAZEPINE (TEGRETOL)
	56
	

	23.
B12 
	47
	

	24.
PROLACTIN, SERUM
	44
	

	25.
CULTURE, GENITAL RFLX
	38
	

	26.
LIQUID BASED PAP, PAP AND HPV
	35
	

	27.
HCG, URINE, QUALITATIVE, BETA
	35
	

	28.
PRO TIME/INR
	33
	

	29.
CHLAMYDIA TRACHOMATIS/NEISSERIA GONORRHOEAE BY AMP DETEC (TMA)
	31
	

	30.
LIPASE
	29
	

	31.
B-TYPE NATRIURETIC PEPTIDE
	28
	

	32.
IRON & IRON BINDING CAPACITY, FERRITIN
	25
	

	33.
AMYLASE
	24
	

	34.
HALOPERIDOL
	24
	

	35.
FECAL OVA & PARASITES
	22
	

	36.
DILANTIN (PHENYTOIN)
	21
	

	37.
FSH, PITUITARY
	21
	

	38.
URINE ORG ID 1, REFLEX TEST
	21
	

	39.
HELICOBACTER PYLORI AB, IGA & IGG
	18
	

	40.
CULTURE, WOUND (REFLEXIVE)
	17
	

	41.
CK (TOTAL)
	16
	

	42.
CLOSTIDIUM DIFFICLE CYTOTOXIN ASSAY
	15
	

	43.
ORGANISM ID, NON-URINE, RELFEX TEST
	14
	

	44.
FOLATE
	13
	

	45.
PROSTATIC SPECIFIC AG
	13
	

	46.
CULTURE STOOL RFLX
	12
	

	47.
LACTOFERRIN, FECAL BY ELISA
	12
	

	48.
HEPATITIS C VIRUS RNA QUANT BY PCR
	8
	

	49.
RA, SERUM
	8
	

	50.
CALCIUM, IONIZED
	6
	

	51.
CULTURE, BETA STREP A SCREEN RFLX
	6
	

	52.
CREATINE KINASE-MB
	6
	

	53.
TROPONIN I
	6
	

	54.
CORTISOL AM
	5
	

	55.
LUTEINIZING HORMONE (LH)
	5
	

	56.
URIC ACID
	5
	

	57.
GC AND CHLAM URINE
	20
	

	
	
	


The State will be adding the “cost per test” column altogether to get the lowest cost which will be used in the cost formula found in Section 6.2.

SECTION 6:  EVALUATION PROCESS
6.1
basis of Evaluation 
The evaluator/evaluation committee will review and evaluate the offers according to the following criteria based on a total number of 1200 points.

The References, Resumes/Company Profile and Experience, and Method of Providing Services and Sample Reports portions of the offer will be evaluated based on the following Scoring Guide. The Cost Proposal will be evaluated based on the formula set forth below.

Any response that fails to achieve a minimum score per the requirements of Section 2.4.5 will be eliminated from further consideration.  A "fail" for any individual evaluation criterion may result in proposal disqualification at the discretion of the procurement officer.
SCORING GUIDE

In awarding points to the evaluation criteria, the evaluator/evaluation committee will consider the following guidelines:
Superior Response (95-100%):  A superior response is an exceptional reply that completely and comprehensively meets all of the requirements of the RFP.  In addition, the response may cover areas not originally addressed within the RFP and/or include additional information and recommendations that would prove both valuable and beneficial to the agency. 

Good Response (75-94%):  A good response clearly meets all the requirements of the RFP and demonstrates in an unambiguous and concise manner a thorough knowledge and understanding of the project, with no deficiencies noted.  
Fair Response (60-74%):  A fair response minimally meets most requirements set forth in the RFP.  The offeror demonstrates some ability to comply with guidelines and requirements of the project, but knowledge of the subject matter is limited.

Failed Response (59% or less):  A failed response does not meet the requirements set forth in the RFP.  The offeror has not demonstrated sufficient knowledge of the subject matter.
6.2
EVALUATION CRITERIA

References
10% of points for a possible 120points
Category
Section of RFP
Point Value

A.
References (Appendix C)
4.1.1/Appendix C
Client Reference Form #1



4.1.1




40
Client Reference Form #2



4.1.1




40
Client Reference Form #3



4.1.1




40
Resumes/Company Profile and Experience
10% of points for a possible 120points
Category
Section of RFP
Point Value

A.
Years of Experience/Similar Volume
4.1.2


Total years of Experience 
10
As a Business providing lab services of similar volume
30
B.
Past Projects of Similar Volume
4.1.2
40
C.
Individual Staff Qualifications/Drs. & Med Techs
4.1.2
40

(of those actually providing services)

Method of Providing Services
40% of points for a possible 480 points
Category
Section of RFP
Point Value

A.
Methods/Procedures

4.1.3
100
B.
Work Plan/Volume capabilities
4.1.3
100

C.
Laboratory Procedures
4.1.3
65

D.
Lab Report Clarity
4.1.3
35

E.
Accreditation
4.1.3
Pass/Fail

F.
Consultation and Education
4.1.3
45
G.
Laboratories Used
4.1.3
45
H.
Quality Control Procedures
4.1.3
45
I.
Quality or Performance Improvement Plan
4.1.3
45
J.
Staff Health Certifications
4.1.3
Pass/Fail

Reporting Requirements/Sample Reports
20% of points for a possible 240 points
A.
Lab test results must be provided in a clear, 

Section of RFP
Point Value
easily interpreted manner.




CMP






4.1.4



120
CBC






4.1.4



120
Offeror shall define special handling and list tests that require special handling.
Cost Proposal
20% of points for a possible 240 points
Category
Section of RFP
Point Value

A.
Cost Proposal
5
240
Lowest overall cost receives the maximum allotted points. All other proposals receive a percentage of the points available based on their cost relationship to the lowest. Example: Total possible points for cost are 30. Offeror A's cost is $20,000. Offeror B's cost is $30,000. Offeror A would receive 30 points, Offeror B would receive 20 points ($20,000/$30,000) = 67% x 30 points = 20).

Lowest Responsive Offer Total Cost
x
Number of available points = Award Points
This Offeror's Total Cost

APPENDIX A:  STANDARD TERMS AND CONDITIONS
By submitting a response to this invitation for bid, request for proposal, limited solicitation, or acceptance of a contract, the vendor agrees to acceptance of the following Standard Terms and Conditions and any other provisions that are specific to this solicitation or contract. 

ACCEPTANCE/REJECTION OF BIDS, PROPOSALS, OR LIMITED SOLICITATION RESPONSES: The State reserves the right to accept or reject any or all bids, proposals, or limited solicitation responses, wholly or in part, and to make awards in any manner deemed in the best interest of the State. Bids, proposals, and limited solicitation responses will be firm for 30 days, unless stated otherwise in the text of the invitation for bid, request for proposal, or limited solicitation.

ALTERATION OF SOLICITATION DOCUMENT: In the event of inconsistencies or contradictions between language contained in the State’s solicitation document and a vendor’s response, the language contained in the State’s original solicitation document will prevail. Intentional manipulation and/or alteration of solicitation document language will result in the vendor’s disqualification and possible debarment.

DEBARMENT: Contractor certifies, by submitting this bid or proposal, that neither it nor its principals are presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction (contract) by any governmental department or agency. If Contractor cannot certify this statement, attach a written explanation for review by the State.

FACSIMILE RESPONSES: Facsimile responses will be accepted for invitations for bids, small purchases, or limited solicitations ONLY if they are completely received by the State Procurement Bureau prior to the time set for receipt. Bids, or portions thereof, received after the due time will not be considered. Facsimile responses to requests for proposals are ONLY accepted on an exception basis with prior approval of the procurement officer.
FAILURE TO HONOR BID/PROPOSAL: If a bidder/offeror to whom a contract is awarded refuses to accept the award (PO/contract) or fails to deliver in accordance with the contract terms and conditions, the department may, in its discretion, suspend the bidder/offeror for a period of time from entering into any contracts with the State of Montana.

LATE BIDS AND PROPOSALS: Regardless of cause, late bids and proposals will not be accepted and will automatically be disqualified from further consideration. It shall be solely the vendor’s risk to ensure delivery at the designated office by the designated time. Late bids and proposals will not be opened and may be returned to the vendor at the expense of the vendor or destroyed if requested.

RECIPROCAL PREFERENCE: The State of Montana applies a reciprocal preference against a vendor submitting a bid from a state or country that grants a residency preference to its resident businesses. A reciprocal preference is only applied to an invitation for bid for supplies or an invitation for bid for nonconstruction services for public works as defined in section 18-2-401(9), MCA, and then only if federal funds are not involved. For a list of states that grant resident preference, see http://gsd.mt.gov/ProcurementServices/preferences.mcpx.

SOLICITATION DOCUMENT EXAMINATION: Vendors shall promptly notify the State of any ambiguity, inconsistency, or error which they may discover upon examination of a solicitation document.

APPENDIX B:  CONTRACT

CONTRACT FROM THE MONTANA

DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES

CONTRACT NUMBER: XXXXXXXXXXXXX

SECTION 1.
 PARTIES

THIS CONTRACT, is entered into between the Department of Public Health and Human Services, Addictive and Mental Disorders Division, Montana State Hospital, (herein after referred to as the “Department”), whose address and phone are P.O. Box 300, Warm Springs, MT 59756-0300 and (406) 693-7024, and  _______________________ (hereinafter referred to as the “Contractor”) whose nine (9) digit Federal ID Number is _____________________, and whose address, phone number, and email address are ___________________________________________________,

and ______________________.

THE PARTIES AGREE AS FOLLOWS:

SECTION 2.  
PURPOSE

The purpose of this contract is to insert description of contract purpose.

SECTION 3.  
TERM OF CONTRACT

A.
The term of this Contract is from ______________ through_________________ unless terminated in accordance with the Contract.

Renewals of the contract, by mutual agreement of both parties, may be made at one-year intervals, or any interval that is advantageous to the Department. This contract, including any renewals, may not exceed a total of seven years.

B.
The completion date of performance for purposes of issuance of final payment for services under this Contract is the date upon which:

1.
the Contractor is required to perform nothing further and has no additional corrective actions to complete; and

2.
all final reports required under this Contract are appropriately submitted 
and are satisfactory.

C.
After completion or termination of the Contract, Contractor remains obligated to comply with all continuing legal and contractual obligations, duties and responsibilities including but not limited to obligations related to state and federal reporting, record retention, provision of access and information for audits, indemnification, insurance, protection of confidential information, recipient grievances and appeals, and property ownership and use.

D.
The term of this Contract is subject to termination under Section __ if at any time during the term of this Contract the Department determines 1) that, in accordance with 18-4-313, MCA, the monies to fund this Contract are no longer available as a whole or in part through federal or state appropriation or authorization; or 2) the Contractor is failing as determined by the Department to meet any of the performance, fiscal and reporting requirements under this Contract.

SECTION 4.  
DEFINITIONS


The following words and phrases are defined for purposes of this Contract.


Or

Appendix ____ contains definitions of words and phrases used in this Contract.

SECTION 5.  
SERVICES TO BE PROVIDED.

A.
The Contractor must provide the following goods or services:  [describe]

Or
The Contractor must provide the services described in Attachment ___ to this Contract:

B.
Time is of the essence under this Contract. Uninterrupted and continuous delivery of the contracted goods and services is required.

C.
All persons and entities the Contractor engages under this contract, including its employees and approved subcontractors, must be appropriately trained, licensed, certified and credentialed as required by law.

D.
The Department and the Contractor, their employees, agents, approved contractors and subcontractors will cooperate with those of the other party, and with other state or federal administrative agency employees and subcontractors at no charge for purposes relating to the administration of the services to be delivered under this Contract.

E.
This Contract is predicated in part on the use of the features specified in the Contract, the RFP and the Contractor’s proposal and, if applicable, the attachments and materials referred to in those documents, including resources, persons, and personnel qualifications.  The Contractor must ensure it will apply those specific resources, persons, personnel qualifications, and other performance features as required.  The Contractor may not substitute specified features without written approval of the Department.  Substitutions proposed must be equal to or better than those originally proposed, offered or identified.

SECTION 6.  
CONSIDERATION AND PAYMENTS

The Department will reimburse the Contractor in consideration of the goods and services the Contractor provides and renders under this Contract as follows.

A.
Total Reimbursement Available

The total reimbursement provided to the Contractor for the purposes of this Contract may not exceed $_______________ for the months the Contract is in effect and the Contractor is eligible to receive contract funds. The Contractor agrees to spend [use] the funds issued by the Department only during the fiscal year in which they were issued.

The maximum amounts allowed are:

TERM






AMOUNT

B.
Sufficient Funds

This Contract is valid and enforceable only if sufficient funds for the purposes of the performance under this Contract are available to the Sate for each fiscal year of the contract.

C.
Billing for Performance

The Contractor may only bill and receive payment for services that have been performed.

D.
Other Programs as Payers For Services – Non-duplication of Payment

The Contractor may not seek compensation from monies payable through this Contract for the costs of goods and services that may be or are reimbursed, in whole or in part, from other programs and sources.

E.
Billing Procedures and Requirements

1. The Department will pay / reimburse the Contractor in consideration of the goods and services the Contractor provides and renders under this Contract



Alternative 1:
  in the sum/sums and on the date/dates specified as follows:



Alternative 2:  pursuant to the following specified





payment / fee schedule (in Appendix___)





budget (in Appendix___)

Alternative 3:  in accordance with the reimbursement methodology and fees  adopted at ARM insert citation.

2. Payment to the Contractor shall be made to:

Contractor name

Address

City, State, Zip Code

3. The Contractor must bill in accordance with the procedures and requirements the Department identifies itemizing all services and expenses for reimbursement. 

4. The contract number must be referenced on all correspondence and invoices pertaining to this contract.

F.
Adjustments to Consideration

The Department may adjust the consideration provided to the Contractor under this Contract based on any reductions of funding, governing budget, erroneous or improper payments, audit findings, or failings in the Contractor’s delivery of services.

G.
Sources of Funding

The source of the funding for this Contract is 100% from the State general fund.
F.
Erroneous and Improper Payments

The Contractor may not retain any monies the Department pays in error or which the Contractor, its employees, or its agents improperly receive.  Any monies the Contractor receives in error are a debt the Contractor owes to the Department.  The Contractor must immediately notify the Department if it determines a payment may be erroneous or improper, and must return that payment within 30 days of the Department requesting its return.  If the Contractor fails to return to the Department any erroneous or improper payment, the Department may recover such payment by any methods available under law or through this Contract, including deduction of the payment amount from any future payments to be made to the Contractor.

H.
Withholding for Failure to Perform

The Department may withhold payment at any time during the term of the Contract and may withhold final payments under the Contract if the Contractor is failing to perform its duties and responsibilities in accordance with the terms of this Contract.  The Department will give the Contractor written notice of both the amount of withheld and of the basis for the withholding of payment.

SECTION 7.  
CONFLICTS OF INTEREST AND ANTITRUST VIOLATIONS

A.
The Contractor must:

1.
comply with applicable state and federal laws, rules and regulations regarding conflicts of interest in the performance of its duties under this Contract;

2.
cooperate with complete independence and objectivity without actual, potential or apparent conflict of interest with respect to the activities conducted under this Contract;

3.
establish safeguards to prohibit its board members, officers and employees from using their positions for a purpose that constitutes or presents the appearance of personal or organizational conflict of interest, or personal gain; and

4.
have no interest nor acquire any direct or indirect interest that would conflict in any manner or degree with its performance under this Contract.

B.
This contract is subject to immediate termination if the Contractor engages in any violation of state or federal law relating to:

1.
mail fraud, wire fraud, making false statements, price fixing and collusion to fix prices under the Sherman Act, 15 U.S.C. §§ 1-7 and engagement in kickback schemes in violation of the Anti-Kickback Act, 41 U.S.C. §§ 51-58; and 

2.
colluding with other contractors in a noncompetitive manner to gain unfair advantage in providing services at a noncompetitive price in violation of 18-4-141, MCA.

C.
The Contractor may not enter into any Contract or other arrangement for the use, purchase, sale lease or rental of real property, personal property or services funded with monies of this Contract if an employee, administrator, officer or director of the Contractor may receive a financial or other valuable benefit as a result.  The Department may grant exceptions to this prohibition where it determines that the particular circumstances warrant the granting of an exception.

SECTION 8.
REPORTING OF FALSE CLAIMS, FRAUD, AND OTHER CRIMINAL 
MATTERS

A.
The Contractor, its employees, agents and subcontractors must immediately report any credible evidence of misconduct involving federal funds under this Contract, including any false claim under the federal False Claims Act (31 U.S.C. §§ 3729-3733), to the Office of Inspector General for the federal Department of Health & Human Services, the federal Department of Education or the federal Department of Agriculture, as applicable.

B.
The Contractor must report to the Department or other state authority any credible evidence that a violation of the Montana False Claims Act, at Title 17, chapter 8, part 4, MCA, has been committed.

SECTION 9.  
CREATION AND RETENTION OF RECORDS

A.
The Contractor must maintain all records, (written, electronic or otherwise) documenting compliance with the requirements of the Contract and its attachments, and with state and federal law, relating to performance, monetary expenditures and finances during the term of this Contract and for eight (8) years after its completion date.

1. Records developed for the purposes of delivery of human services under this Contract are the property of the Department and must be maintained, retained, transferred and disposed of as provided in this Contract or as otherwise directed by the Department. The ownership of records related to the provision of human services does not include fiscal and accounting records.

2. Records pertaining to the delivery of medical services are not subject to the requirement of subsection (1) except to the extent expressly provided for in this Contract or as a necessary feature of the delivery of a human service such as medical evaluations for purposes of eligibility and service delivery of vocational rehabilitation services.

3. The Department will provide the Contractor with copies of any forms of documents and records the Department specifically requires the Contractor to use in the performance of this contract.

B.
If any litigation, reviews, claims or audits concerning the records are begun before the expiration of the eight (8) year period, the Contractor must continue to retain them until such litigation, reviews, claims or audits are resolved.  The Contractor must provide authorized state and federal entities, including Montana DPHHS, the U.S. Departments of Health and Human Services, Agriculture, Energy and Education, their auditors, investigators and agents, with timely and unrestricted access to all of the Contractor’s records, materials and information including any and all audit reports with supporting materials and work documents related to the delivery of goods and services provided under this Contract for purposes of audit and other administrative activities and investigations.  Access must be provided in a format acceptable to those authorized entities, who may record and copy any information and materials necessary for any administrative activity, investigation and audit or other administrative activity or investigation.

C.
The Contractor must provide the Department and its authorized agents with reasonable access to records the Contractor maintains for purposes of this Contract. The Contractor must make the records available at all reasonable times at the Contractor’s general offices or other location as agreed to by the parties. 

SECTION 10.  
ACCOUNTING, COST PRINCIPLES AND AUDIT

A.
Accounting Standards

The Contractor must maintain a system of accounting procedures and practices sufficient for the Department to determine to its satisfaction that the system that (1) permits timely development of all necessary cost data in the form contemplated by the contract type, (2) is adequate to allocate costs in accordance with Generally Accepted Accounting Principles (GAAP); and (3) complies with any other accounting requirements the Department specifies.

B.
Internal Controls

The Contractor must maintain and document an adequate system of internal controls that address: 1) the control environment, 2) the risk environment, 3) the risk assessment, 4) the control activities, 5) information, communications, and monitoring.

C.
Separate Accounting of Funding

The Contractor must separately account for and report the source, the receipt, and the expenditure of the different types of program funding received from the Department under this Contract.  Except as may be expressly allowed for under this Contract, each different fund must be accounted for separately and may not be diverted or commingled.

D.
Audits and Other Investigations

The Department and any other legally authorized federal and state entities and their agents may conduct administrative activities and investigations, including audits, to assure the appropriate administration and performance of the Contract; and the proper expenditure of monies, delivery of goods, and provision of services pursuant to the Contract.  The Contractor will provide the Department and any other authorized governmental entity and their agents access to and the right to record or copy any and all of the Contractor’s records, materials and information necessary for the conduct of any administrative activity, investigation or audit.  Administrative activities and investigations may be undertaken and access shall be afforded under this section from the time the parties enter the Contract until the expiration of eight (8) years from the completion date of the Contract.  MCA 18-1-118.

E.
Corrective Action

If directed by the Department, the Contractor must take corrective action to resolve audit findings.  The Contractor must prepare a corrective action plan detailing actions the Contractor proposes to undertake to resolve those audit findings.  The Department may direct the Contractor to modify the corrective action plan.

F.
Reimbursement for Sums Owing

The Contractor must reimburse or compensate the Department in any other manner as the Department may direct for any sums of monies determined by an audit or other administrative activity or investigation to be owing to the Department.

SECTION 11.  
ASSIGNMENT, TRANSFER AND SUBCONTRACTING

A.
The Contractor may not agree to assign, transfer, delegate or subcontract this contract in whole or in part, or any right or duty arising under this contract, unless the Contractor submits a written request to the Department’s liaison and the Department gives its express written approval to the assignment, transfer, delegation or subcontract. Any agreement to assign, transfer, delegate or subcontract to which the Department does not give its express written approval is null and void; does not make the Department a party to that agreement; and creates no right, claim or interest in favor of any party to that agreement against the Department.

B.
An assignment, transfer, delegation or subcontract entered into by the Contractor related to the obligations of the Contractor under this Contract must be in writing, must be subject to the terms and conditions of this Contract, and must contain any further conditions as may be required by the Department.

C.
The Contractor must immediately notify the Department of any litigation concerning any assignment, transfer, delegation or subcontract.

D.
In accordance with the sections of this Contract regarding indemnification, the Contractor must indemnify and hold the Department harmless with respect to any suit or action arising out of or brought by any party to an assignment, transfer, delegation or subcontract.

SECTION 12.  
INDEMNIFICATION

A.
The following apply for the purpose of this section:

1. “Contractor” includes the Contractor and any officer, employee, volunteer, agent, subcontractor, representative or assignee of the Contractor and any other person, partnership, corporation, or other legal entity performing work or services, or providing materials under this Contract for or on behalf of the Contractor.

2. “State of Montana” includes the State of Montana and the Department, and any of their officials, employees, volunteers or agents acting within the scope of their duties and responsibilities.

3. “Allegation of liability” includes both actual and alleged claims, demands, and legal causes of action.

B.
In accordance with Title 2, chapter 9, MCA, the coverage available under the State Of Montana’s self-insurance plan only covers the negligent acts or omissions of state employees and authorized agents. It does not cover the liability of other parties. Consequently, the State cannot defend and indemnify other parties.

C.
The Contractor shall at its sole cost and expense indemnify, defend, and hold harmless the State of Montana against any allegations of liability of any kind, including personal injury, death, or damage to property, and any resulting judgments, losses, liability, penalties, costs, fees, cost of legal defense and attorney’s fees in favor of third parties, including the officers, employees and agents of the Contractor.  

D.
The obligation of the Contractor to indemnify, defend, and hold harmless the State of Montana under this Section extends only to losses, liabilities, damages, costs, or fees resulting or arising in whole or in part from any actual or alleged actions, failures, or omissions of the Contractor and of the State of Montana as jointly liable with the Contractor relating to performance under this Contract, including any actual or alleged:

1. acts, errors, omissions or negligence, whether willful or not;

2. failure or omission to perform the duties, responsibilities or services under this Contract; or

3. failure to comply with any federal, state, and local legal authorities, regulations, and ordinances applicable to the services or work to be provided under this Contract or applicable to the work environment or employment practices of the Contractor.

The obligation of the Contractor to indemnify, defend and hold harmless the State of Montana under this section does not extend to losses, liabilities, damages, costs, or fees arising solely out of or resulting solely from the actions, failures, or omissions of the State of Montana.

E.
The Department must give the Contractor notice of any allegation of liability and at the Contractor’s expense the Department shall cooperate in the defense of the matter.

F.
If the Department determines the Contractor has failed to fulfill its obligations as the indemnitor under this Section, the Department may proceed to undertake its own defense.  If the Department undertakes its own defense, the Contractor must reimburse the Department for any and all costs to the Department resulting from settlements, judgments, losses, liabilities, and penalties and for all the costs of defense incurred by the Department including but not limited to attorney fees, investigation, discovery, experts, and court costs.

G.
The Contractor must reimburse the Department under this Section for any and all costs to the Department resulting from settlements, judgments, losses, liabilities, and penalties and for all the costs of defense the Department incurs including but not limited to attorney fees, investigation, discovery, experts, and court costs.

SECTION 13.  
LIMITATIONS OF STATE LIABILITY

Any liabilities of the State of Montana and its officials, employees and agents are governed and limited by the provisions of Title 2, Chapter 9, MCA, for all acts, omissions, negligence, or alleged acts or omissions, negligent conduct, and alleged negligent conduct related to this Contract.

SECTION 14.  
INSURANCE COVERAGE

A.
GENERAL REQUIREMENTS

1.
The following definitions apply for the purposes of this section.

a.
“Contractor’s agents” is including subcontractors, representatives, assignees, volunteers and any other person, partnership, corporation, or other legal entity performing work or services, or providing materials under this Contract on behalf of Contractor.

b.
“Claim” is including both actual and alleged claims, demands, and legal causes of action.

2.
The Contractor must acquire and maintain adequate liability insurance coverage in the forms and amounts stated in this Section to assure the State of Montana that there is insurance coverage for any potential losses, damages, and other expenses that may arise in the Contractor’s performance of this Contract.

3.
The Contractor must provide the Department with a copy of the certificate of insurance prior to performance showing compliance with the requisite coverage and at the request of the Department shall provide copies of any insurance policies pertinent to the requisite coverage, any endorsements to those policies, and any subsequent modifications of those policies.

4.
The Contractor must maintain the insurance required in this Section throughout the time period of this Contract.  During the term of this Contract, the required insurance may not be changed in any way which renders it not in conformance with the requirements of this Section, including but not limited to cancellation of the insurance, allowing the insurance to expire, reduction or restriction of the terms and coverage, until the insurance carrier has given the Department’s liaison 30 days’ written notice prior to the change and the Contractor has obtained written commitment for replacement coverage that is in conformance with the requirements of this Section and proof that the replacement coverage is given with the notice to the Department.  The Contractor must notify the Department immediately of any material change in insurance coverage and must provide to the Department copies of any new certificate or of any revisions to the existing certificate issued.

5.
The Contractor is responsible for paying all premiums and deductibles for each insurance policy required by this Contract.

a.
Any deductible or self-insured retention must be declared to the Department.  At the request of the Department, the Contractor must

i. reduce or eliminate such deductibles or self-insured retentions in relation to the State, its officials, employees, and volunteers; or

ii. procure a bond guaranteeing payment of losses and related investigations, claims administration, and defense expenses.

6.
Each insurance policy required in this Section must be purchased from an insurance carrier authorized to do business in the State of Montana with an A.M. Best’s rating of no less than A-, or through a qualified self-insurer plan implemented in accordance with Montana law and subject to the approval of the Department.

7.
Each insurance policy required in this Section shall be the primary insurance as it concerns the State of Montana, its officials, agents, employees, and volunteers and must apply separately to each project or location.  Any insurance or self-insurance maintained separately by the State of Montana, its officials, employees, agents, and volunteers is in excess of the Contractor’s insurance and shall not contribute with it.

8.
Except for professional liability insurance, the Contractor’s insurance must include coverage for its subcontractors, or the Contractor must furnish to the Department copies of separate certificates of insurance and endorsements for each subcontractor.  Except for professional liability insurance, Contractor’s insurance coverage must also specify that the State, including its officials, employees, agents and volunteers, is covered as additionally insured for liability arising out of activities performed by or on behalf of the Contractor, including the insured’s general supervision of the Contractor’s officers, employees and agents and of the Contractor’s performance, the services and products, and the completed operations; and arising in relation to the premises owned, leased, occupied, or used by the Contractor.

9.
If the total of losses for submitted claims exceeds the aggregate amount of insurance coverage a Contractor has, the Contractor must procure additional coverage based upon those increased claims for the remaining term of the Contract.

B.
General Liability Insurance

1.
The Contractor must have primary general liability insurance coverage that covers tort and other claims of liability arising from personal harm or losses, bodily injuries, death, or damages to or losses of, real and personal property or for other liabilities that may be claimed in relation to the Contractor’s performance.  The insurance must cover claims that may be caused by any act, omission, or negligence of the Contractor of the Contractor’s officers, employees, or agents.

2.
General liability insurance coverage must have combined single limits for bodily injury, personal harm or loss, and property damage or loss of $1,000,000 per occurrence and $2,000,000 per aggregate year, or as established by statutory tort limits of $750,000 per claim and $1,500,000 per occurrence as provided by a self-insurance pool insuring counties, cities or towns pursuant to 2-9-108, MCA.

C.
Automobile Liability Insurance

1.
The Contractor must have automobile insurance coverage that covers claims caused by any act, omission, or negligence of the Contractor or the Contractor’s officers, employees, or agents.  The coverage must be comprehensive and cover Contractor owned, leased, hired, or borrowed vehicles or using personal vehicles.

2.
The Contractor must maintain at a minimum automobile insurance coverage inclusive of bodily injury, personal injury or loss, and property damage, with split limits of $ 500,000 per person for personal injury or loss, $1,000,000 per accident occurrence for personal injury or loss, and $100,000 per accident for property damage, or combined single limits of $1,000,000 per occurrence.

D.
Professional or Errors and Omissions Liability Insurance

1.
The Contractor must have professional insurance to cover such claims as may be caused by an error, omission, or other negligent act of the Contractor as a professional and any other employed or subcontracted professional staff involved in providing the contracted services.

2.
At minimum, the coverage must have combined single limits for each wrongful act of $1,000,000 per occurrence and $2,000,000 aggregate per year.

3.
If occurrence coverage is not available or is cost prohibitive, the Contractor may provide “claims made” coverage if:

a.
the commencement date of this Contract does not fall outside the effective date of insurance coverage; and

b.
the claims made policy has a three-year tail for claims that are filed after the cancellation or expiration date of the policy.

SECTION 15. 
COMPLIANCE WITH BUSINESS, TAX, LABOR, AND OTHER 
LEGAL AUTHORITIES

A.
The Contractor assures the Department that the Contractor is legally authorized under state and federal business and tax legal authorities to conduct business in accordance with this Contract.


B.
The Contractor and its employees, agents and subcontractors are not employees of the State and the Contractor may not in any manner represent or maintain the appearance that they are employees.

C.
The Contractor must maintain coverage for the Contractor and the Contractor’s employees through workers’ compensation, occupational disease, and any similar or related statutorily required insurance program at all times during the term of this contract.  The Contractor must provide the Department with proof of necessary insurance coverage as it may be issued to the Contractor and must immediately inform the Department of any change in the status of the Contractor’s coverage.

D.
If the Contractor has received an independent Contractor certification from the Montana Department of Labor and Industry as to the Contractor for workers’ compensation and other purposes, the Contractor must provide the Department with a copy of the current certification and must immediately inform the Department of any change in the status of the Contractor’s certification.  This requirement is not applicable if the Contractor’s occupation under Montana law is a recognized professional occupation that when practiced as an independent business may be conducted without the independent contractor certification.

E.
The Contractor, as a Contractor for the State, must comply on an on-going basis with the Montana prevailing wage requirements in Title 18, chapter 2, part 4, MCA unless the services contracted for are “human services” or one of the other exclusions from the prevailing wage requirement.

F.
The Contractor may not use a person as an independent Contractor in the performance of its duties and responsibilities under this Contract unless that person is currently certified in accordance with Montana legal authorities as an independent Contractor and remains so, or is otherwise exempt under Montana legal authorities from the requirement to possess an independent contractor certification.

G
The Contractor is solely responsible on an on-going basis for and must meet all labor, health, safety, and other legal requirements, including payment of all applicable taxes, premiums, deductions, withholdings, overtime and other amounts, which may be legally required with respect to the Contractor, the Contractor’s employees, and any persons providing services on behalf of the Contractor under this Contract.

H.
The Contractor must comply on an on-going basis with all applicable federal and state legal authorities, executive orders, federal administrative directives, federally approved waivers for program administration, regulations and written policies, including those pertaining to licensing.

I.
The Contractor shall only employ, contract or otherwise engage personnel who are authorized to work in the United State in accordance with applicable federal and state laws.

J.
The section of this Contract regarding indemnification applies with respect to any and all claims, obligations, liabilities, costs, attorney fees, losses or suits involving the Department that accrue or result from the Contractor’s failure to comply with this section, or from any finding by any legal authority that any person providing services on behalf of the Contractor under this Contract is an employee of the Department.

SECTION 16.
CIVIL RIGHTS 
A.
Discrimination Prohibited Under Federal and State Authorities

The Contractor may not discriminate in any manner against any person on the basis of race, color, religion, creed, political ideas, sex, age, marital status, physical or mental disability, or national origin in the performance of this Contract or in the delivery of state services or funding on behalf of the State. The Contractor may not receive funds from the State if the Contractor engages in discrimination on the basis of race, color, religion, creed, political ideas, sex, age, marital status, physical or mental disability, or national origin.

B.
Compliance with Federal and State Authorities

The Contractor must comply, as applicable, with the provisions of:

1.
The Montana Human Rights Act (49-2-101, et seq., MCA);

2.
The Montana Governmental Code of Fair Practices (49-3-101, et seq., MCA);

3.
The federal Civil Rights Act of 1964 (42 U.S.C. 2000d, et seq.), prohibiting discrimination based on race, color, or national origin;

4.
The federal Age Discrimination Act of 1975 (42 U.S.C. 6101, et seq.), prohibiting discrimination based on age;

5.
The Education Amendments of 1972 (20 U.S.C. 1681), prohibiting discrimination based upon gender;

6.
Section 504 of the federal Rehabilitation Act of 1973 (29 U.S.C. 794), prohibiting discrimination based upon disability;

7.
The federal Americans with Disabilities Act of 1990 (42 U.S.C. 12101, et seq.), prohibiting discrimination based upon disability;

8.
The Vietnam-Era Veterans Readjustment Assistance Act (38 U.S.C. 4212);

9.
The federal Executive Orders 11246 and 11375 and 41 CRF Part 60, requiring equal employment opportunities in employment practices; and

10.
The federal executive Order 13166 requiring facilitation of access for persons with limited English proficiency to federally funded services.

C.
Civil Rights Violations

The Department may undertake any and all actions, including contract termination, necessary to remedy any prohibited discriminatory action by the Contractor or to remedy any failure by the Contractor to carry out an affirmative action as required in federal or state legal authorities.

SECTION 17.
CONFIDENTIALITY OF PERSONAL INFORMATION AND 
COMPLIANCE WITH THE FEDERAL HIPAA AND HITECH
PRIVACY AND SECURITY REQUIREMENTS

A.
The following definitions apply for the purpose of this section.

1.
“Personal information” means information appearing in any form, whether written, electronic or otherwise, concerning a person who is:

a.
a consumer or recipient of services delivered by a departmental program;

b.
otherwise the subject of a departmental activity; or

c.
a departmental employee.

2.
“Confidential personal information” means personal information which federal or state legal authorities or regulations protect from general public access and release.  “Confidential personal information” includes but is not limited to the name, social security number, driver’s license number, street and postal addresses, phone number, email address, medical data, protected health information as defined for purposes of the federal Health Insurance Portability and Accountability Act (HIPAA) and Health Information for Economic and Clinical Health Act (HITECH), programmatic individual eligibility information, programmatic individual case information, programmatic payment and benefit information and information obtained from the IRS or other third parties that is protected as confidential.

B.
Confidential Personal Information Held by the Contractor

During the term of this Contract, the Contractor, its employees, subcontractors and agents must treat and protect as confidential all material and information the Department provides to the Contractor or which the Contractor acquires on behalf of the Department in the performance of its contractual duties and responsibilities which contain personal information or confidential personal information and must use or disseminate such materials and information only in accordance with the terms of this Contract and any governing legal and policy authorities.

C.
Security of Confidential Personal Information.

In its use and possession of confidential personal information, the Contractor must conform with security standards and procedures meeting or exceeding current best business practices. Upon the Department’s request, the Contractor will allow the Department to review and approve any specific security standards and procedures of the Contractor.

D.
Notice by Contractor of Unauthorized Disclosures or Uses of Confidential Personal Information.

Immediately upon discovering any unauthorized disclosure or use of confidential personal information by the Contractor, its employees, subcontractors, agents, the Contractor must confidentially report the disclosure or use to the Department in detail, and must undertake immediate measures to retrieve all such confidential personal information and to prevent further unauthorized disclosure or use of confidential personal information.

E.
Notice by Contractor of Investigations, Complaints, Litigation Concerning the Use and Protection of Confidential Personal Information.

1.
The Contractor must provide the Department with written notice within five work days of the Contractor receiving notice of any of the following:

a.
any complaint lodged with, investigation initiated by, or any determination made by any federal entity [including the federal Department of Health and Human Services’ Office of Civil Rights (OCR) and the federal Department of Justice] related to any purported non-compliance by the Contractor with the federal HIPAA and HITECH Acts and their implementing regulations; or

b.
any administrative action or litigation initiated against the Contractor based on any legal authority related to the protection of confidential information.

2.
With its notice, the Contractor must provide the Department with copies of any relevant pleadings, papers, administrative or legal complaints and determinations.

F.
Contractor Compliance with the Federal HIPAA and HITECH Acts and the Implementing Regulations Governing the Use and Possession of Personal Healthcare Information.

1.
If the Contractor uses or possesses individually identifiable personal healthcare information for purposes related to the performance of an services provided under this Contract, the Contractor must comply with the privacy and security requirements of the federal HIPAA of 1996 and HITECH Acts enacted as part of the American Recovery and Reinvestment Act of 2009, and the regulations implementing those requirements as they apply to the Contractor.

2.
If the Contractor is a Business Associate as defined at 45 CFTR 160.103, it must comply with the privacy and security requirements for functioning as a Business Associate of the Department or as a “Covered Entity” under federal HIPAA and HITECH.  In addition to executing this Contract, the Contractor must execute the Business Associate Agreement as Attachment ___.

3.
The Contractor must sign the Department’s “Certification of Compliance with Certain Requirements for Department of Public Health & Human Services (June 2011)” form, attached to this Contract as Attachment ___, certifying that the Contractor is in full compliance with applicable HIPAA and HITECH requirements as a Covered Entity or a Business Associate, as those terms are defined at 45 CFR 160.103.

SECTION 18.
PUBLIC INFORMATION AND DISCLAIMERS

A.
The Contractor may not access or use personal, confidential, or privileged information obtained through the Department, its agents and contractors, unless the Contractor does so:

1.
in conformity with governing legal authorities and policies;

2.
with the permission of the persons or entities from whom the information is to be obtained; and

3.
with the review and approval by the Department prior to use, publication or release.

Privileged information includes information and data the Department, its agents and contractors produce, compile or receive for state and local contractual efforts, including those local and state programs with which the Department contracts to engage in activities related to the purposes of this Contract.

B.
The Contractor may not use monies under this Contract to pay for media, publicity or advertising that in any way associates the services or performance of the Contractor or the Department under this Contract with any specific political agenda, political party, a candidate for public office, or any matter to be voted upon by the public.  Media includes but is not limited to commercial and noncommercial print, verbal and electronic media.

C.
The Contractor must inform any people to whom it provides consultation or training services under this Contract that any opinions expressed do not necessarily represent the position of the Department.  All public notices, information pamphlets, press releases, research reports, posters, public service announcements, web sites and similar modes of presenting public information pertaining to the services and activities funded with this Contract prepared and released by the Contractor must include the statement:

“This project is funded in whole or in part under a Contract with the Montana Department of Public Health and Human Services.  The statements herein do not necessarily reflect the opinion of the Department.”

D.
For contracts funded with federally appropriated monies received through the programs of the federal Departments of Health and Human Services, Educations, and Labor, as provided in Section 503 of H.R. 3547, “Consolidated Appropriations Act, 2014”, Contractor must state the percentage and the monetary amount of the total program or project costs of this Contract funded with (a) federal monies and (b) non-federal monies in all statements, press releases, and other documents or media pieces made available to the public describing the services provided through this Contract.

E.
Before the Contractor uses, publishes, releases or distributes them to the public 
or to local and state programs, the Department must review and approve all 
products, materials, documents, publications, press releases and media pieces 
(in any form, including electronic) the Contractor or its agents produce with 
contract monies to describe and promote services provided through this contract.

SECTION 19.
TOBACCO-FREE WORKPLACE AND OTHER RESTRICTIONS

A.
The Contractor must adopt and implement a tobacco-free workplace policy.  The Contractor must provide the Department with a copy of the policy along with an assurance of compliance with the policy.

B.
The Contractor and its subcontractors during the term of this Contract may not:

1.
perform any work involving the production, processing, distribution, promotion, sale, or use of tobacco products or the promotion of tobacco companies; or 

2.
accept revenues from a tobacco producing processing or marketing entity or subsidiaries of such an entity if the acceptance of the revenues would result in the appearance that tobacco use is desirable or acceptable or in the appearance that the Contractor endorses the tobacco product or the tobacco related entity.

SECTION 20.
CONTRACTUAL DISPUTE RESOLUTION PROCESS

In the event of a dispute about matters related to this Contract, the Contractor agrees to follow the “Contractual Dispute Resolution process for Human Services Contracts as set forth: 

A. Montana Code Annotated § 2-15-2230 requires that Contracts entered into for the provision of human services contain a dispute resolution process clause providing recourse to a provider for disagreement about the terms of this Contract.  Except as otherwise provided in this Section or by legal authorities, the Contractor may appeal any issue concerning performance or consideration under the terms of this Contract by following these procedures.

1. The Dispute Resolution process does not apply to and may not be invoked to resolve any issue arising from:

a. any legal obligation upon the Department or the Contractor, including any federal or state law, regulation or rule that supersedes or governs the contractual term at issue; or

b. the Contractor’s conformance with federal legal authorities and policy requirements governing the expenditure of Medicaid monies or the delivery of services funded with Medicaid monies. 

2. Medicaid issues must be appealed through the fair hearing due process appeal provided for at ARM 37.5.311 that is expressly applicable to persons and organizations that provide services funded with Medicaid monies.

B. Dispute Resolution Process.

1. Written Dispute.

a. The Contractor may initiate the dispute resolution process by submitting its dispute in writing to the Department’s contract liaison.

 
Within ten working days after receiving the Contractor’s written dispute, the Department’s contract liaison will provide the Contractor with a written response.

2. Dispute Resolution Review.

a. The Contractor may request a Dispute Resolution Review if:

i. the Contractor disagrees with the written response; or 

ii. the Department liaison fails to issue a written response within 10 working days after receiving the contractor’s dispute as provided in section B.1.b.

b.
The Contractor must submit its request for a dispute resolution review within the earlier of 10 working days after: 

i. receiving the Department’s written response; or 

ii. the date when the Department’s written response was due if the Department issued no response within that time. 

c.
Within 15 working days after receiving the Request for Dispute Resolution Review, the Division Administrator (Administrator) or a person designated by the Administrator will conduct the Dispute Resolution Review. The Administrator or the Administrator’s designee may grant an extension of 15 additional working days for the Dispute Resolution Review at the request of the contract liaison for either the Department or the Contractor.

d.
During the Dispute Resolution Review, the Administrator or the Administrator’s designee: 

i.
will consider any substantiating documents and information which the contract liaison for the Contractor and the Department offer for consideration; 

ii.
may require the presence of the contract liaison of the Department or the Contractor to provide personally any additional information relevant to the dispute; and

iii.
will issue a written decision from the review within 30 days after the hearing.

3.
Pursuant to Mont. Code Ann. § 18-1-402, a dispute appealed through this dispute resolution process is also subject to the statutory requirements for and limitations upon appeals in contractual relationships with the State.

SECTION 21.
CONTRACTOR COOPERATION AND DEPARTMENTAL GUIDANCE

A.
Cooperation with the Department and Other Governmental Entities

The Contractor must ensure that Contractor’s personnel cooperate with the Department or other state or federal administrative agency personnel at no cost to the Department for purposes relating to the delivery and administration of the contracted for services including but not limited to the following purposes:

1.
The investigation and prosecution of fraud, abuse, and waste;

2.
Audit, inspection, or other investigative purposes; and

3.
Testimony in judicial or quasi-judicial proceedings or other delivery of information to HHSC or other agencies investigators or legal staff.

B.
Departmental Guidance

The Contractor may request guidance from the Department in administrative and programmatic matters that are necessary to the Contractor’s performance.  The Department may provide such guidance as it deems appropriate.  Guidance may include copies of regulations, statutes, standards and policies that are to be compiled with under this Contract.  The Department may supply interpretations of such materials and this Contract to assist the Contractor with compliance.  A request for guidance does not relieve the Contractor of any obligation to meet the requirements of this Contract.  The Department will not provide legal services to the Contractor in any matters relating to the Contractor’s performance under this Contract.

SECTION 22.
ACCESS TO PREMISES

The Contractor must provide the State of Montana and any other legally authorized governmental entity, or their authorized representatives, the right to enter at all reasonable times the Contractor’s premises or other places where contractual performance occurs to inspect, monitor or otherwise evaluate contractual performance.  The Contractor must provide reasonable facilities and assistance for the safety and convenience of the persons performing these duties.  All inspection, monitoring and evaluation must be performed in such a manner as not to unduly interfere with contractual performance.

SECTION 23.
REGISTRATION OF OUT OF STATE ENTITIES

A.
If the Contractor is incorporated in a state other than Montana or in a foreign country and is conducting business in Montana, it may be required by 35-1-1026 and 35-8-1001, MCA to register with the Montana Secretary Of State Office.  Further information concerning these requirements may be obtained through the Montana Secretary of State’s Office at http://sos.mt.gov/  or by calling 406.444.3665.

B.
A business entity required to register in the State of Montana must show proof of a current certificate of authority to conduct business prior to entry into or continued performance under this Contract.

SECTION 24.
LIAISON AND SERVICE OF NOTICES

A.
[Name, telephone number, FAX, email] is the liaison for the Department.  [Name, telephone number, FAX, email] is the liaison for the Contractor.  These persons serve as the primary contacts between the parties regarding the performance of this contract.

B.
Written notices, reports and other information required to be exchanged between the parties must be directed to the liaison at the parties’ addresses set out in this contract. The Department's liaison and Contractor's liaison may be changed by written notice to the other party.

SECTION 25.
PERFORMANCE ASSESSMENTS AND CORRECTIVE ACTIONS

A.
The Department may assess the Contractor’s performance under this Contract to any extent and at any time.

B.
If the Department determines the Contractor or any employee, agent, or subcontractor of the Contractor, is failing to perform the duties and requirements under this Contract, the Department may provide written notice of such failure to the Contractor.  Within ten (10) business days after receipt of the written notice, the Contractor shall investigate the matters set forth in the notice and submit a written response to the Department setting forth in detail any actions the Contractor agrees to undertake to remedy the failure.  The time for responding may be extended by agreement of the parties.  If in the opinion of the Department the actions the Contractor sets forth in its response are not sufficient to remedy the failure, the Department may propose written amendment of the contract setting forth corrective actions the Department deems necessary to remedy the failure.  If the parties cannot agree to such amendment, or if corrective actions agreed to pursuant to amendment are not performed or completed, the Department may exercise any right it has under this Contract, including but not limited to termination of the Contract.  Corrective actions may include but are not limited to: 

1. Performance requirements;

2. Repayment requirements;

3. Accountability or review measures; and

4. Training or supervision requirements.
C.
The Department may exercise any right it has under this Contract, including but not limited to termination, without first undertaking corrective action pursuant to subsections B of this Section, or after having begun or undertaken corrective action under subsection B.

SECTION 26.
FORCE MAJEURE

If the Contractor or State is delayed, hindered, or prevented from performing any act required under this Contract by reason of delay beyond the control of the asserting party including, but not limited to, theft, fire, or public enemy, severe and unusual weather conditions, injunction, riot, strikes, lockouts, insurrection, war, or court order, then performance of the act shall be excused for the period of the delay.  “Beyond the control” means an unanticipated grave natural disaster or other phenomenon or event of an exceptional, inevitable, and irresistible character, the effects of which could not have been prevented or avoided by the exercise of due care or foresight.  In that event, the period for the performance of the act shall be extended for a period equivalent to the period of the delay.  Matters of the Contractor’s finances shall not be considered a force majeure.

SECTION 27.
CONTRACT TERMINATION

A.
The Department may terminate this Contract in whole or in any aspect of performance under the Contract if:

1.
federal or state funding for this Contract becomes unavailable or reduced for any reason;

2.
the Contractor fails to perform in accordance with the terms of the Contract; or

3.
the Contractor fails to perform in accordance with any applicable governing legal authority, including but not limited to:

a.
the American Recovery and Reinvestment Act of 2009;

b.
the Government Funding Transparency Act of 2008;

c.
the Federal Funding Accountability And Transparency Act of 2006;

d.
the federal and state acts prohibiting false claims;

e.
the federal and state legal authorities requiring and implementing debarment;

f.
the federal and state antitrust and other anticompetitive legal authorities including the Sherman Act;

g.
the federal and state civil rights legal authorities; and

h.
state licensing legal authorities.

4.
Except as may be otherwise required or necessitated by federal or state legal authorities including the Recovery and Reinvestment Act, the Department must give written notice of termination to the Contract liaison for other party at least sixty (60) days prior to the effective date of termination of the Contract unless the parties agree in writing to a different notice period.

C.
Notice of termination given to the Department by the Contractor may only be revoked with the consent of the Department.

D.
Upon expiration, termination or cancellation of this Contract, the Contractor must assist the Department, its agents, representatives and designees in closing out the Contract, and in providing for the orderly transfer of contract responsibilities and the continued delivery of contract services by the Department or its designee, and shall allow the Department access of the Contractor’s facilities, records and materials to fulfill these requirements.

SECTION 28.
CHOICE OF LAW, REMEDIES AND VENUE

A.
This Contract is governed by the laws of the State of Montana.  In accordance with Montana Code Annotated § 18-1-401, the district courts of the State of Montana have exclusive original jurisdiction to entertain claims or disputes arising out of contracts entered into by the Department.

B.
For purposes of litigation concerning this Contract, venue must be in the First Judicial District in and for the County of Lewis and Clark, State of Montana.

C.
If there is litigation concerning this Contract, the Contractor must pay its own costs and attorney fees.

D.
If there is a contractual dispute, the Contractor agrees to continue performance under this Contract unless the Department in writing explicitly waives performance.

E.
Any remedies provided by this Court are not exclusive and are in addition to any other remedies provided by law.

SECTION 29.
SCOPE, AMENDMENT AND INTERPRETATION OF CONTRACT

A.
This Contract consists of numbered pages _____ through _____, and the following attachments:

Attachment __:
Request for Proposal and Contractor’s RFP Response

Attachment __:
Department’s Certification Form (June 2011)  

Attachment __:

Sources of HIPAA/HITECH Information (June 2011)

Attachment __:
Buisiness Associate Agreement


This is the entire Contract between the parties.

B.
No statements, promises, or inducements made by either party or their agents are valid or binding if not contained in this Contract and the materials expressly referenced in this Contract as governing the contractual relationship.

C.
The headings to the section of this Contract are convenience of reference and do not modify the terms and language of the sections to which they are headings.

D.
No contractual provisions from a prior Contract of the parties are valid or binding in this contractual relationship.

E.
Except as may be otherwise provided by its terms, this Contract may not be enlarged, modified or altered except by written amendment signed by the parties to this Contract.

F.
If there is a dispute as to the duties and responsibilities of the parties under this Contract, the Contract along with any attachments prepared by the Department, including request for proposal, if any, govern over the Contractor’s proposal, if any.

G.
If a court of law determines any provision of this Contract is per se or as applied legally invalid, all other provisions of this Contract remain in effect and are valid and binding on the parties.

H.
Any provision of this Contract that is determined to conflict with any federal or state law or regulation, whether per se or as applied, is inoperative to the extent it conflicts with that authority and is to be considered modified to the extent necessary to conform with that authority.

I.
Waiver of any default, breach or failure to perform under this Contract may not be construed to be a waiver of any subsequent default, breach or failure of performance.  In addition, waiver of a default, breach or failure to perform may not be construed to be a modification of the terms of this Contract unless reduced to writing as an amendment to this Contract.

The parties through their authorized agents have executed this contract on the dates set out below.

MONTANA DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES

By:
_______________________________________   Date ___________________


Department of Public Health & Human Services

CONTRACTOR

BY:
______________________________________    Date:  ___________________


______________________________________ as _______________________

ATTACHMENT ___

ANNUAL CERTIFICATION FOR DEPARTMENT OF PUBLIC HEALTH & HUMAN SERVICES OF THE CONTRACTOR’S COMPLIANCE WITH CERTAIN STATE AND FEDERAL REQUIREMENTS 

(JUNE 2011)

This annual certification form is standardized for general use by the Department Of Public Health And Human Services (Department) in contracting relationships. Not all of these assurances may be pertinent to the Contractor's circumstances. The Contractor in signing this form is certifying compliance only with those requirements that are legally or contractually applicable to the circumstances of the contractual relationship of the Contractor with the Department. 

These assurances are in addition to those stated in the federal OMB 424B (Rev. 7‑97) form, known as "ASSURANCES ‑ NON‑CONSTRUCTION PROGRAMS", issued by the federal Office of Management of the Budget (OMB).  Standard Form 424B is an assurances form that must be signed by the Contractor if the Contractor is to be in receipt of federal monies.

There may be program specific assurances, not appearing either in this form or in the OMB Standard Form 424B, for which the Contractor may have to provide additional certification.

This form and OMB Standard Form 424B are to be provided with original signatures to the Department's contract liaison.  The completed forms are maintained by the Department in the pertinent procurement and contract files.

Further explanation of several of the requirements certified through this form may be found in the text of related contract provisions and in the Department's policies pertaining to procurement and contractual terms.  In addition, detailed explanations of federal requirements may be obtained through the Internet at sites for the federal departments and programs and for the Office for Management of the Budget (OMB) and the General Services Administration (GSA).


ASSURANCES

The Contractor, ______________________________, for the purpose of contracting with the Montana Department of Public Health & Human Services, by its signature on this document certifies to the Department its compliance, as may be applicable to it, with the following requirements.

The Contractor assures the Department:

GENERAL COMPLIANCE REQUIREMENTS

A.
That the Contractor does not engage in conflicts of interest in violation of any state or federal legal authorities, any price fixing or any other anticompetitive activities that violate the federal antitrust Sherman Act, 15 U.S.C. §§1 – 7, Anti-Kickback Act, 41 U.S.C. §§ 51-58, and other federal legal authorities. And that the Contractor does not act in violation of 18-4-141, MCA or other legal authorities by colluding with other contractors for the purpose of gaining unfair advantages for it or other contractors or for the purpose of providing the services at a noncompetitive price or otherwise in a noncompetitive manner. (reference Contract Section titled “Antitrust Violations”)
B.
That the Contractor does not act in violation of the federal False Claims Act at31 U.S.C. §§ 3729–3733( the “Lincoln Law”) or of the Montana False Claims Act, at Title 17, chapter,8, part 4, MCA. And that the Contractor and its employees, agents and subcontractors act to comply with requirements of the federal False Claims Act by reporting any credible evidence that a principal, employee, agent, contractor, subgrantee, subcontractor, or other person has submitted a false claim to the federal government. (reference Contract Section titled “Reporting Of False Claims, Fraud, And Other Criminal Matters”)

C.
That the Contractor is solely responsible for and must meet all labor, tax, and other legal authorities requirements pertaining to its employment and contracting activities, inclusive of insurance premiums, tax deductions, unemployment and other tax withholding, overtime wages and other employment obligations that may be legally required with respect to it. (reference Contract Section titled “Compliance With Business, Tax, Labor, And Other Legal authorities 18.0COMPLIANCE WITH BUSINESS, TAX, AND LABOR LAWStc \l1 "18.0COMPLIANCE WITH BUSINESS, TAX, AND LABOR LAWSO”)
D.
That the Contractor maintains necessary and appropriate workers compensation insurance coverage. (reference Contract Section titled “Compliance With Business, Tax, Labor, And Other Legal authorities 18.0COMPLIANCE WITH BUSINESS, TAX, AND LABOR LAWStc \l1 "18.0COMPLIANCE WITH BUSINESS, TAX, AND LABOR LAWSO”)
E.
That the Contractor is an independent contractor and possesses, unless by law not subject to or exempted from the requirement, a current independent contractor certification issued by the Montana Department Of Labor And Industry in accordance with 39-71-417 through 39-71-419, MCA. (reference Contract Section titled “Compliance With Business, Tax, Labor, And Other Legal authorities 18.0COMPLIANCE WITH BUSINESS, TAX, AND LABOR LAWStc \l1 "18.0COMPLIANCE WITH BUSINESS, TAX, AND LABOR LAWSO”)
F.
That the Contractor’s subcontractors and agents are in conformance with the requirements of Sections B, C, and D of this Certification. 

G.
That the Contractor, any employee of the Contractor, or any subcontractor in the performance of the duties and responsibilities of the proposed contract: 1) are not currently suspended, debarred, or otherwise prohibited in accordance with 2 CFR Part 180, OMB Guidelines To Agencies On Governmentwide Debarment and Suspension (nonprocurement) from entering into a federally funded contract or participating in the performance of a federally funded contract; and 2) are not currently removed or suspended in accordance with 18-4-241, MCA from entering into contracts with the State Of Montana. (reference Contract Section titled “Federal Requirements”)
H.
That the Contractor is in compliance with those provisions of the privacy, security, electronic transmission, coding and other requirements of the federal Health Insurance Portability And Accountability Act of 1996 (HIPAA) and the federal Health Information Technology For Economic And Clinical Health (HITECH), a part of the American Recovery And Reinvestment Act Of 2009, and the implementing federal regulations for both acts that are applicable to contractual performance if the Contractor is either a Covered Entity or a Business Associate as defined for purposes of those acts. (reference Contract Sections titled “Confidentiality Of Personal Information And Compliance With The Federal HIPAA And HITECH Privacy And Security Requirements” and “Business Associate Obligations”)
I.
That, as required by legal authorities or contract, the Contractor maintains smoke and tobacco free public and work sites. And if the contract performance is related to the delivery of a human service, the Contractor does not perform any work involved in the production, processing, distribution, promotion, sale, or use of tobacco products or the promotion of tobacco companies; or 3) accept revenues from the tobacco industry or subsidiaries of the tobacco industry if the acceptance results in the appearance that tobacco use is desirable or acceptable or in the appearance that the contractor endorses a tobacco product or the gifting tobacco related entity. (reference Contract Section titled “Tobacco-free Workplace And Other Restrictions”)
COMPLIANCE REQUIREMENTS FOR FEDERALLY FUNDED CONTRACTS

J.
That the Contractor, in conformance with the Pro-Children Act of 1994 (20 U.S.C. §6081 et seq.), prohibits smoking at any site of federally funded activities that serve youth under the age of 18.  This federal prohibition is not applicable to a site where the only federal funding for services is through Medicaid monies or the federally funded activity at the site is inpatient drug or alcohol treatment.
K.
That the Contractor does not expend federal monies in violation of federal legal authorities prohibiting expenditure of federal funds on lobbying the United States Congress or state legislative bodies or for any effort to persuade the public to support or oppose legislation. (reference Contract Section titled “Federal Requirements”)
L.
That the Contractor maintains in compliance with the Drug-Free Workplace Act of 1988, 41 U.S.C. 701, et seq., drug free environments at its work sites, providing required notices, undertaking affirmative reporting, and other requirements, as required by federal legal authorities.

M.
That the Contractor is not delinquent in the repayment of any debt owed to a federal entity.

N.
That the Contractor, if expending federal monies for research purposes, complies with federal legal authorities relating to use of human subjects, animal welfare, biosafety, misconduct in science and metric conversion.

O.
That the Contractor, if receiving aggregate payments of medicaid monies totaling $5,000,000 or more annually, has established in compliance with 1902(a)(68) of the Social Security Act, 42 U.S.C. 1396a(a)(68), written policies with educational information about the federal False Claims Act at 31 U.S.C. §§ 3729–3733 (the “Lincoln Law”) and presents that information to all employees. (reference Contract Section titled “Reporting Of False Claims, Fraud, And Other Criminal Matters”)
P.
That the Contractor is in compliance with the executive compensation reporting requirement of the Federal Funding Accountability And Transparency Act (FFATA or Transparency Act), P.L. 109-282, as amended by Section 6202(a), P.L. 110-252-1, either in that the Contractor does not meet the criteria necessitating the submittal of a report by an entity or in that, if the Contractor meets the criteria mandating reporting, the Contractor produces the information in a publicly available report to the Securities And Exchange Commission (SEC) or to the Internal Revenue Service and provides the report in a timely manner to the Department or produces a separate report with the information and submits that report to the in a timely manner to the Department. (reference Contract Section titled “Federal Requirements”)

Q.
That the Contractor, if a contractor for the delivery of medicaid funded services, is in compliance with the requirements of 42 C.F.R. §§ 455.104, 455.105, and 455.106 concerning disclosures of ownership and control, business transactions, and persons with criminal convictions. (reference Contract Section titled “Federal Requirements”).

R.
That the Contractor, if providing federally funded health care services, is not as an entity currently federally debarred from receiving reimbursement for the provision of federally funded health care services and furthermore does not currently have any employees or agents who are federally debarred from the receiving reimbursement for the provision of federally funded health care services.  (reference Contract Section titled “Federal Requirements”)

COMPLIANCE REQUIREMENTS FOR FEDERALLY FUNDED CONTRACTS INVOLVING THE PURCHASE OR DEVELOPMENT OF PROPERTY

S.
That the Contractor manages any real, personal, or intangible property purchased or developed with federal monies in accordance with federal legal authorities.

T.
That the Contractor, if expending federal monies for construction purposes or otherwise for property development, complies with federal legal authorities relating to flood insurance, historic properties, relocation assistance for displaced persons, elimination of architectural barriers, metric conversion and environmental impacts.

U.
That the Contractor, if the contract exceeds $100,000, complies with mandatory standards and policies relating to energy efficiency which are contained in the state energy conservation plan issued in compliance with the federal Energy Policy and Conservation Act, Pub. L. 94-163, 42 U.S.C. §6321 et. seq.

V.
That the Contractor, if the contract exceeds $100,000, complies with all applicable standards, orders and requirements issued under section 306 of the Clean Air Act, 42 U.S.C. 7607, section 508 of the Clean Water Act, 33 U.S.C. 1368, Executive Order 11738, and U.S. Environmental Protection Agency regulations, 40 C.F.R. Part15 and that if the Contractor enters into a subcontract that exceeds $100,000 these requirements are in that contract. 

INSERT NAME OF CONTRACTOR

Signature Of Authorized Certifying Official

By:
___________________________________
Date _______________

___________________________________ as
____________________

Typed/Printed Name




Title

___________________________________

___________________________________

Address


___________________________________

email

___________________________________

Phone Number

___________________________________

Federal I.D. Number

ATTACHMENT __                                                                  REVISED 19 JUNE 2011

SOURCES OF INFORMATION

 ON THE PRIVACY, TRANSACTIONS AND SECURITY REQUIREMENTS 

PERTAINING TO HEALTH CARE INFORMATION OF THE FEDERAL HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT (HIPAA) AND THE FEDERAL HEALTH INFORMATION TECHNOLOGY FOR ECONOMIC AND CLINICAL HEALTH ACT (HITECH), ENACTED AS PART OF THE AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009

The following are sources of information concerning the applicability of and implementation of the privacy, transactions and security requirements of HIPAA and HITECH. The Department Of Public Health & Human Services requires that contractors generating, maintaining, and using health care information in relation to recipients of State administered and funded services be compliant with the requirements of HIPAA and HITECH as applicable under the federal legal authorities and the status of the Department as a health care plan.

There can be difficulty in interpreting the applicability of the HIPAA and HITECH requirements to an entity and various circumstances. It is advisable to retain knowledgeable experts to advise concerning determinations of applicability and appropriate compliance. 

Websites specified here may be changed without notice by those parties maintaining them.

FEDERAL RESOURCES
The following are official federal resources in relation to HIPAA and HITECH requirements. These are public sites. Implementation of the additional requirements under HITECH, due to the more recent date of enactment, is occurring on an ongoing basis. 

1)   U.S. Department Of Health & Human Services / Office Of Civil Rights

www.hhs.gov/ocr/hipaa
The federal Department Of Health & Human Services / Office Of Civil Rights (OCR) provides information pertaining to privacy and security requirements under HIPAA and HITECH including the adopted regulations and various official interpretative materials. This site includes an inquiry service. OCR is responsible for the implementation of the privacy and security aspects of HIPAA/HITECH and serves as both the official interpreter for and enforcer of the privacy requirements.

2)  U.S. Department Of Health & Human Services / Centers For Disease Control & Prevention

http://www.cdc.gov/od/science/regs/privacy/index.htm#
The federal Department Of Health & Human Services / Centers For Disease Control & Prevention (CDC) provides information pertaining to the application of privacy requirements under HIPAA to public health activities and programs.

STATE RESOURCES
The Department Website For Medicaid Provider Information provides general information for providers of services on compliance with various state and federal requirements.

www.mtmedicaid.org
Further information concerning HIPAA/HITECH compliance in the delivery of services funded through the Department’s various programs can be reviewed at the Department Website for DPHHS HIPAA Policies.

http://www.dphhs.mt.gov/hipaa/policies/index.shtml
Certain departmental programs may have more detailed guidance available in relation to particular programs of services. Inquiries may be directed at a program to determine if further information is available.

PROVIDER ASSOCIATIONS
Many national and state provider associations have developed extensive resources for their memberships concerning HIPAA/HITECH requirements.   Those are important resources in making determinations as to the applicability and implementation of HIPAA/HITECH.

CONSULTANT RESOURCES
There are innumerable consulting resources available nationally.   The Department does not make recommendations or referrals as to such resources.    It is advisable to pursue references before retaining any consulting resource.   Some consulting resources may be inappropriate for certain types of entities and circumstances.

ATTACHMENT __

BUSINESS ASSOCIATE AGREEMENT

PARTIES

This Business Associate Agreement (Agreement) in entered into between the Department of Public Health and Human Services, (the Department), State of Montana (State), 111 N. Sanders, P.O. Box 4210, Helena, Montana  59604, (406) 444-2995, e-mail ______________________ and _______________________________________ (Business Associate) whose nine (9) digit Federal ID Number is __________________,

and whose address, phone number, and e-mail address are _____________________________________________________________________, and __________________________________________________________________.

THE PARTIES AGREE AS FOLLOWS:

A.
BUSINESS ASSOCIATE OBLIGATIONS

1.
Business Associate Status


a.
The Department is subject to and must comply with provisions of the Health Insurance Portability and Accountability Act of 1996 ("HIPAA"), as codified at 42 U.S.C. § 1320d-d8, and the Health Information Technology for Economic and Clinical Health Act (the "HITECH Act"), enacted as part of the American Recovery and Reinvestment Act of 2009, as codified at 42 U.S.C. §§ 300jj et seq. and §§ 17901, et seq. and the implementing regulations for the two acts at 45 CFR Parts 160, 162 and 164.


b.
The Department has determined that the Department in its entirety is a covered entity as defined in the implementing regulations.  Under the HIPAA and HITECH and the implementing regulations, the Business Associate, as an entity that performs or assists in the performance of an administrative or data function for the Department involving the use or disclosure of protected health information (PHI) for the Department, is acting as a business associate of a covered entity.

2.
Definitions that Apply to This Agreement


a.
Terms used in this Agreement have the same meaning as those terms in the HIPAA and HITECH Acts and the implementing regulations.

3.
Status as a Business Associate

The Business Associate agrees that it is a Business Associate of the Department, as defined at 45 CFR § 160.103, and further agrees that it is obligated to comply with the terms of this Agreement and with the requirements of the HIPAA and HITECH Acts and the implementing regulations.

4.
Obligations of Business Associate

The Business Associate, as a business associate of the Department, must:


a.
use or disclose PHI, including E-PHI, only as is permitted or required by this Agreement, in compliance with the Department's minimum necessary standard policies and procedures, or by applicable law inclusive of 45 CFR Parts 160, 162 and 164;

b.
use appropriate safeguards to prevent use or disclosure of PHI and E-PHI other than as provided for by this Agreement or by law;


c.
implement appropriate administrative, physical and technical security safeguards as set forth in § 164.306, § 164.308, and § 164.312, that reasonably and appropriate protect the confidentiality, integrity, and availability of PHI and prevent use or disclosure of the PHI other than as provided for by this Agreement;


d.
mitigate to the extent practicable and as may be directed by the Department any harmful effect that is known to the Business Associate of a use or disclosure of PHI by the Business Associate that is in violation of the requirements of this Agreement;


e.
report in a timely  manner as required by law and this Agreement to the Department any use or disclosure of the PHI not provided for by this Agreement inclusive of uses and disclosures of information that are not in compliance with the minimum necessary standard;


f.
report to the Department any security incident of which it becomes aware, and at the request of the Department must identify:  i) the date of the security incident, ii) the scope of the security incident, iii) the Business Associate's response to the security incident, and iv) the identification of the party responsible for causing the security incident, if known;


g.
enter, as required by 45 CFR § 164.504, into Business Associate Agreements containing the terms and conditions as required by the HIPAA and HITECH Acts and the implementing regulations and as are stated in this Agreement, with any subcontractors performing services in relation to the services being provided by the Business Associate for the Department that involve PHI; and


h.
make internal practices, books, and records, including policies and procedures and PHI, relating to the use and disclosure of PHI received from, or created or received by the Business Associate on behalf of the Department, available to the Department, or to the Secretary of the Federal Department of Health and Human Services in accordance with § 164.408, in a time and manner prescribed by the Department or designated by the Secretary, for purposes of the Secretary determining the Department's and the Business Associate's compliance with the Privacy Regulation, the Security Regulation and the HITECH Act;


i.
document disclosures of PHI and collect information related to those disclosures necessary for the Department to respond to a request by a person for an accounting of disclosures of PHI in accordance with 45 CFR § 164.528 and Section 13405(c) of the HITECH Act;


j.
provide to the Department or a person, in time and manner prescribed by the Department, documentation necessary for the Department to respond to a request by a person for an accounting of disclosures of PHI in accordance with 45 CFR § 164.528.  Notwithstanding 45 CFR § 164.528(a)(1)(i), the Business Associate must document disclosures of PHI made through an electronic health record to carry out treatment, payment or health care operations as provided by 45 CFR § 164.506 in the three years prior to the date on which the accounting is requested, and to collect information related to such disclosures as required by the Secretary in regulation pursuant to Section 13405(c)(2) of the HITECH Act;


k.
implement a response program, in compliance with Section 13402 of the HITECH Act and implementing regulations, and Subpart D of 45 CFR Part 164 that specified the actions to be taken when the Business Associate detects or becomes aware of unauthorized access to information systems.  The response program must include the following features:


(i)
The Business Associate must notify the Department, by facsimile or telephone, of any breach or suspected breach of its security related to areas, locations, or computer system which contain unsecured PHI, including, without limitation, any instance of theft, unauthorized access by fraud, deception, or other malfeasance or inadvertent access (an "incident") in accordance to 45 CFR § 164.410, as promptly as possible, upon having reason to suspect that an incident may have occurred or determining the scope of any such incident, but in no event later than two (2) calendar days upon having reason to suspect that an incident may have occurred;


(ii)
In the event of any incident, the Business Associate must provide to the Department, in writing, those details concerning the incident as the Department may request, and must cooperate with the Department, its regulators and law enforcement to assist in regaining possession of the unsecured PHI and in preventing its further unauthorized use, and take any necessary remedial actions as may be required by the Department to prevent other or further incidents;


(iii)
If the Department determines that it may need to notify any person(s) as a result of such incident that is attributable to the Business Associate's breach of its obligations under this Agreement, the Business Associate must bear all reasonable direct and indirect costs associated with the determination, including, without limitation, the costs associated with providing notification to the affected person, providing fraud monitoring or other services to affected persons and any forensic analysis required to determine the scope of the incident;


(iv)
The Business Associate, working in cooperation with the Department, must update the notice provided to the Department under this Agreement of the incident to include, to the extent possible and as soon as possible, the identification of each person whose unsecured PHI has been, or is reasonably believed by the Business Associate or the Department to have been accessed, acquired, used or disclosed during the incident and must provide any of the following information the Department is required to include in its notice to the person pursuant to 45 CFR § 164.404(c):

(a)
A brief description of what happened, including the date of the incident and the date of the discovery of the incident, if known;

(b)
A description of the types of unsecured PHI that were involved in the incident (e.g., Social Security Number, full name, date of birth, address, diagnosis);

(c)
Any steps the person should take to protect themselves from potential harm resulting from the incident;

(d)
A brief description of what is being done to investigate the incident, mitigate the harm, and protect against future incidents;

(e)
Contact procedures for persons to ask questions or learn additional information which shall include a toll-free number, an e-mail address, website, or postal address;

(f)
This additional information must be submitted to the Department immediately at the time the information becomes available to the Business Associate;


(v)
limit its use and disclosure of PHI created or received by the Business Associate from or on behalf of the Department to uses or disclosures as are permitted to the Business Associate under the applicable requirements of 45 CFR § 164.504(e) and the HITECH Act and the terms of this Agreement.  The Business Associate must also comply with the additional requirements of Subtitle D of the HITECH Act that relate to privacy and that apply to covered entities and to the Business Associate as a business associate; and


(vi)
comply with a person's request under 45 CFR § 164.522(a)(1)(i)(A) that the Business Associate restrict the disclosure of the person's PHI.

5.
Permitted Uses, Disclosures and Limitations


a.
Except as otherwise limited in this Agreement, the Business Associate may use or disclose PHI on behalf of, or to provide services to, the Department for the following purposes, if such use or disclosure of PHI would not violate the requirements of the HIPAA and HITECH Acts and the implementing regulations if done by the Department or otherwise violate the minimum necessary policies and procedures of the Department:

________________________________________________________________________________________________________________________________________________________


b.
The Business Associate may use PHI to report violations of federal and state laws to appropriate Federal and State authorities, consistent with 45 CFR § 164.502(j)(1) and (2).


c.
The Business Associate, as required by 45 CFR § 164.504(e)(1)(iii), must terminate any business associate agreement with a subcontractor that violates the requirements of this Agreement or the application law.


d.
The Business Associate shall not directly or indirectly receive remuneration in exchange for PHI that is created or received by the Business Associate from or on behalf of the Department.

6.
Use and Disclosure for Business Associate's Purposes


a.
The Business Associate must use and disclose PHI that is created or received by the Business Associate from or on behalf of the Department in compliance with each applicable requirement of 45 CFR § 164.504(e) and the HITECH Act.


b.
The Business Associate may use and disclose PHI for the proper management and administration of the Business Associate or to carry out the legal responsibilities of the Business Associate provided that:



(i)
the disclosures are required by law;



(ii)
the disclosures are expressly authorized in this Agreement by the Department;



(iii)
the Business Associate obtains reasonable assurances from the person to whom the information is disclosed that it will remain confidential and used or further disclosed only for the purpose for which it was disclosed to the person; and



(iv)
the Business Associate requires the person to whom the information is disclosed to report immediately any incident of which it is aware in which the confidentiality of the information has been breached.


c.
The Business Associate may only use PHI for Data Aggregation purposes if the Department in this Agreement expressly authorizes those purposes and the Data Aggregation is permitted in accordance with 42 CFR § 164.504(e)(2)(i)(B).


d.
To the extent otherwise permitted by this Agreement, a communication that is described in the definition of Marketing in 45 CFR § 164.501 for which the Department receives or has received Direct or Indirect Payment (excluding payment for Treatment) in exchange for making such communication, shall not be considered a Health Care Operation unless:



(i)
such communication describes only a drug or biologic that is currently prescribed for the recipient of the communication and any payment received in exchange for making such a communication is reasonable in amount; or



(ii)
the communication is made by the Business Associate on behalf of the Department and the communication is otherwise consistent with this Agreement.  No communication may be made by the Business Associate without prior written authorization by the Department.

7.
Obligations of the Department

a.
The Department must notify the Business Associate of any limitation(s) in the Department's notice of privacy practices in accordance with 45 CFR § 164.520, to the extent that such limitation may affect the Business Associate's use or disclosure of PHI.  A copy of the Department's Notice of Privacy Practice is attached to this Agreement and incorporated herein.


b.
The Department must notify the Business Associate of any changes in, or revocation of, permission by a person to use or disclose PHI, to the extent that such changes may affect the Business Associate's use or disclosure of PHI.


c.
The Department must notify the Business Associate of any restriction to the use or disclosure of PHI that the Department has agreed to in accordance with 45 CFR  § 164.522, to the extent that such restriction may affect the Business Associate's use or disclosure of PHI.


d.
The Department, except as may be expressly agreed to by the parties and stated in this Agreement, may not request the Business Associate to use or disclose PHI in any manner that would not be permissible under the requirements of the HIPAA and HITECH Acts and the implementing regulations if done by the Department.

8.
Term and Termination

1.
Term.  The term of this Agreement shall be effective as of the effective date that the Business Associate begins delivery of its services and shall terminate when all of the PHI provided by the Department to the Business Associate, or created or received by the Business Associate on behalf of the Department, is destroyed or returned to the Department, or, if it is infeasible to return or destroy PHI, protections are extended to such information, in accordance with the termination provisions in this subsection.


2.
Termination for Cause.  Upon the Department's knowledge of a breach, as defined in § 164.402, by the Business Associate, the Department, as its sole discretion, must:


a.
provide an opportunity for the Business Associate to:


b.
cure the breach; or


c.
end the violation and terminate this Agreement if the Business Associate does not cure the breach; or


d.
end the violation within the time specified by the Department; or


e.
immediately terminate this Agreement if the Business Associate has breached a material term of this Agreement and cure is not possible; or


f.
if neither termination nor cure are feasible, the Department must report the violation to the Secretary.


3.
Upon the Business Associate's knowledge of a material breach by the Department, the Business Associate must either:


a.
notify the Department of such breach in reasonable detail, and provide an opportunity for the Department to cure the breach or violation; or


b.
if cure is not possible, the Business Associate may immediately terminate this Agreement; or


c.
if neither termination nor cure is feasible, the Business Associate shall repot the violation to the Secretary.


4.
The Department my unilaterally terminate this Agreement with the Business Associate upon thirty (30) days written notice in the event:


a)
the Business Associate does not promptly enter into negotiations to amend this Agreement when requested by the Department pursuant to the terms of this Agreement; or


b)
the Business Associate does not enter into an amendment to this Agreement providing assurance regarding the safeguarding of PHI that the Department, in its sole discretion, deems sufficient to satisfy the standards and requirements of the HIPAA and HITECH Acts and the implementing regulations.


9.
Effect of Termination.


a.
except as provided in this subsection, upon termination of this Agreement, for any reason, the Business Associate shall at the Department's sole discretion return or destroy all PHI received from the Department, or created or received by Business Associate on behalf of the Department.  This Agreement shall apply to PHI that is in the possession of subcontractors or agents of the Business Associate.  The Business Associate shall retain no copies of the PHI.


b.
In the event that the Business Associate determines that returning or destroying the PHI is infeasible, the Business Associate must provide to the Department notification of the conditions that make return or destruction infeasible.  Upon written agreement by the Department that return or destruction of PHI is infeasible, the Business Associate must extend the protections of this Agreement to such PHI and limit further uses and disclosures of such PHI to those purposes that make the return or destruction infeasible, for so long as the Business Associate maintains such PHI.  


10.
Miscellaneous.



A.
Regulatory References.  A reference in this Agreement to a section in the Privacy Regulation or Security Regulation means the section as in effect or as amended.



B.
Amendment.  The Parties agree to take such action as is necessary to amend this Agreement from time to time as is necessary for the Department to comply with the requirements of the HIPPA and HITECH Acts and the implementing regulations.



C.
Survival.  The respective rights and obligations of the Business Associate under this Agreement shall survive the termination of this Agreement.



D.
Interpretation.  Any ambiguity in this Agreement shall be resolved to permit the Department to comply with the requirements of the HIPAA and HITECH Acts and the implementing regulations.

MONTANA DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES

By:  ______________________________________

Date: _______________

Department of Public Health and Human Services


_________________________________________


_________________________________________


Address


_________________________________________


Phone Number

BUSINESS ASSOCIATE

By:______________________________________

Date:_________________


____________________________________________________


Typed/Printed Name




Title


____________________________________________________


Address


____________________________________________________


Phone Number


____________________________________________________


Federal I.D. Number

APPENDIX C:  CLIENT REFERENCE FORM

The individual completing this Client Reference Form must be a responsible party of the organization for which the services were provided.  This individual should have comprehensive knowledge about the services provided. Offeror must submit THREE client reference forms with their response. Reference forms submitted late will not be accepted. Offerors must not submit more than THREE. 
Your response will be used as part of the Offeror's.  A maximum of 40 points are available based on your ratings.

	Client Reference Form

Company Name (Offeror):


Client:


Description of services/products provided:


	0-5
Please rank each of these items on a scale of 0 to 4, where:

5: Excellent
4:StronglyAgree

3:
Agree
2: 
Disagree
1: Strongly Disagree
0:
Failed
 

	1.  Overall, you are very satisfied with the Offeror’s products and services.
	

	2.  Overall, you are very satisfied with the Offeror’s staff. 
	

	3.  Overall, the Offeror’s technical support unit is knowledgeable, competent, and responsive.
	

	4.  Overall, you are very satisfied with the Offeror’s on-site training regarding operation of the installed system.
	

	5.  The Offeror communicated issues and trouble areas early, and managed them well.
	

	6.  The Offeror implemented their system in an effective and timely manner.
	

	7.  The Offeror implemented their system on schedule, and in accordance with the contract.
	

	8.  The Offeror implemented their system within budget and in accordance with the contract.
	

	Total 
	

	NAME:
DATE:


(Signature)

TITLE:

EMAIL ADDRESS:

PHONE NUMBER:
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