
	[image: image1.png]



	STATE OF MONTANA

TERM CONTRACT
REQUEST FOR PROPOSAL (RFP)


	RFP Number:

15-2756V
	RFP Title:

Flow Valuation 

	RFP Response Due Date and Time:

September 12, 2014
2:00 p.m., Mountain Time
	Number of Pages:

31
	Issue Date:

August 7, 2014


	ISSUING AGENCY INFORMATION

	Procurement Officer:

Rick Dorvall
	State Procurement Bureau

General Services Division

Department of Administration
Phone: (406) 444-2575

Fax: (406) 444-2529

TTY Users, Dial 711

	Website:  http://vendor.mt.gov/
	


	INSTRUCTIONS TO OFFERORS

	Return Sealed Proposal to:
	Mark Face of Envelope/Package with:

RFP Number:  15-2756V
RFP Response Due Date:  September 12, 2014


	PHYSICAL ADDRESS:

State Procurement Bureau

General Services Division

Department of Administration

Room 165, Mitchell Building

125 North Roberts Street

Helena, MT  59601-4558
	MAILING ADDRESS:

State Procurement Bureau

General Services Division

Department of Administration

P.O. Box 200135

Helena, MT  59620-0135
	

	Special Instructions:



	OFFERORS MUST COMPLETE THE FOLLOWING

	Offeror Name/Address:

	(Name/Title)

(Signature)
Print name and title and sign in ink.  By submitting a response to this RFP, offeror acknowledges it understands and will comply with the RFP specifications and requirements.

	Type of Entity (e.g., corporation, LLC, etc.)
	Offeror Phone Number:

	Offeror E-mail Address:
	Offeror FAX Number:

	OFFERORS MUST RETURN THIS COVER SHEET WITH RFP RESPONSE


TABLE OF CONTENTS


PAGE

Instructions to Offerors
3
Schedule of Events
4
Section 1:  Introduction and Instructions
5
1.1
Introduction
5
1.2
Cooperative Purchasing
5
1.3
Contract Period
5
1.4
Non-Exclusive Contract
5
1.5
Single Point of Contact
5
1.6
Required Review
5
1.7
General Requirements
6
1.8
Submitting a Proposal
7
1.9
Cost of Preparing a Proposal
7
Section 2:  RFP Standard Information
8
2.1
Authority
8
2.2
Offeror Competition
8
2.3
Receipt of Proposals and Public Inspection
8
2.4
Classification and Evaluation of Proposals
8
2.5
State's Rights Reserved
10
Section 3:  Scope of Services
11
3.1
General Project Background
11
3.2
Services Requested
12
3.3
Project Funding and Budget
13
3.4
Desired Qualifications/Experience
14
Section 4:  Offeror Qualifications
17
4.1
State's Right to Investigate and Reject
17
4.2
Offeror Qualifications
17
Section 5:  Cost Proposal
19
5.1
Cost Proposal
19
Section 6:  Evaluation Process
20
6.1
Basis of Evaluation
20
6.2
Evaluation Criteria
21
Appendix A - Standard Terms and Conditions
22
Appendix B - Contract
23
INSTRUCTIONS TO OFFERORS

It is the responsibility of each offeror to:

Follow the format required in the RFP when preparing your response.  Provide responses in a clear and concise manner.

Provide complete answers/descriptions.  Read and answer all questions and requirements.  Proposals are evaluated based solely on the information and materials provided in your written response.

Use any forms provided, e.g., cover page, budget form, certification forms, etc.

Submit your response on time.  Note all the dates and times listed in the Schedule of Events and within the document.  Late proposals are never accepted.

The following items MUST be included in the response.

Failure to include ANY of these items may result in a nonresponsive determination.

(
Signed Cover Sheet

(
Signed Addenda (if appropriate) in accordance with Section 1.6.3
(
Correctly executed State of Montana "Affidavit for Trade Secret Confidentiality" form, if claiming information to be confidential or proprietary in accordance with Section 2.3.1.
(
In addition to a detailed response to all requirements within Sections 3, 4, and 5, offeror must acknowledge that it has read, understands, and will comply with each section/subsection listed below by initialing the line to the left of each.  If offeror cannot meet a particular requirement, provide a detailed explanation next to that requirement.
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SCHEDULE OF EVENTS

EVENT
DATE
RFP Issue Date
8/8/2014
Deadline for Receipt of Written Questions
8/27/2014
Deadline for Posting Written Responses to the State's Website
9/5/2014
RFP Response Due Date
9/12/2014
SECTION 1:  INTRODUCTION AND INSTRUCTIONS
1.1
INTRODUCTION

The STATE OF MONTANA, Department of Natural Resource Damage Program ("State") is seeking a contractor to provide Flow Valuation.  A more complete description of the services to be provided is found in Section 3. 

1.2
COOPERATIVE PURCHASING

Under Montana law, public procurement units, as defined in 8-4-401, MCA, have the option of cooperatively purchasing with the State of Montana.  Public procurement units are defined as local or state public procurement units of this or any other state, including an agency of the United States, or a tribal procurement unit.  Unless the bidder/offeror objects, in writing, to the State Procurement Bureau prior to the award of this contract, the prices, terms, and conditions of this contract will be offered to these public procurement units.  However, the State Procurement Bureau makes no guarantee of any public procurement unit participation in this contract.

1.3
CONTRACT PERIOD

The contract period is approximately two year(s), beginning upon contract execution, and ending August 15, 2016, inclusive.  The parties may mutually agree to a renewal of this contract in one-year intervals, or any interval that is advantageous to the State.  This contract, including any renewals, may not exceed a total of seven years, at the State's option.

1.4
NON-EXCLUSIVE CONTRACT

The intent of this contract is to provide state agencies with an expedited means of procuring supplies and/or services. This contract is for the convenience of state agencies and is considered by the State Procurement Bureau to be a "Non-exclusive" use contract.  Therefore, agencies may obtain this product/service from sources other than the contract holder(s) as long as they comply with Title 18, MCA, and their delegation agreement.  The State Procurement Bureau does not guarantee any usage.

1.5
SINGLE POINT OF CONTACT

From the date this Request for Proposal (RFP) is issued until an offeror is selected and announced by the procurement officer, offerors shall not communicate with any state staff regarding this procurement, except at the direction of Rick Dorvall, the procurement officer in charge of the solicitation.  Any unauthorized contact may disqualify the offeror from further consideration. Contact information for the single point of contact is:

Procurement Officer:  Rick Dorvall
Telephone Number:  406-444-3366
Fax Number:  406-444-2529
E-mail Address:  rickdorvall@mt.gov
1.6
REQUIRED REVIEW

1.6.1  Review RFP.  Offerors shall carefully review the entire RFP.  Offerors shall promptly notify the procurement officer identified above via e-mail or in writing of any ambiguity, inconsistency, unduly restrictive specifications, or error which they discover. In this notice, the offeror shall include any terms or requirements within the RFP that preclude the offeror from responding or add unnecessary cost.  Offerors shall provide an explanation with suggested modifications.  The notice must be received by the deadline for receipt of inquiries set forth below. The State will determine any changes to the RFP. 

1.6.2  Form of Questions.  Offerors having questions or requiring clarification or interpretation of any section within this RFP must address these issues via e-mail or in writing to the procurement officer listed above on or before August 27, 2014.  Offerors are to submit questions using the Vendor RFP Question and Answer Form available on the OneStop Vendor Information website at: http://svc.mt.gov/gsd/OneStop/GSDDocuments.aspx or by calling (406) 444-2575.  Clear reference to the section, page, and item in question must be included in the form.   Questions received after the deadline may not be considered.

1.6.3  State's Response.  The State will provide a written response by September 5, 2014 to all questions received by August 27, 2014.  The State's response will be by written addendum and will be posted on the State's website with the RFP at http://svc.mt.gov/gsd/OneStop/SolicitationDefault.aspx by the close of business on the date listed.  Any other form of interpretation, correction, or change to this RFP will not be binding upon the State.  Offerors shall sign and return with their RFP response an Acknowledgment of Addendum for any addendum issued. 

1.7
general requirements

1.7.1  Acceptance of Standard Terms and Conditions/Contract.  By submitting a response to this RFP, offeror accepts the standard terms and conditions and contract set out in Appendices A and B, respectively.  Much of the language included in the standard terms and conditions and contract reflects the requirements of Montana law.

Offerors requesting additions or exceptions to the standard terms and conditions, contract terms, shall submit them to the procurement officer listed above by the date in Section 1.6.2.  A request must be accompanied by an explanation why the exception is being sought and what specific effect it will have on the offeror's ability to respond to the RFP or perform the contract.  The State reserves the right to address nonmaterial requests for exceptions to the standard terms and conditions and contract language with the highest scoring offeror during contract negotiation. 

The State shall identify any revisions to the standard terms and conditions and contract language in a written addendum issued for this RFP.  The addendum will apply to all offerors submitting a response to this RFP.  The State will determine any changes to the standard terms and conditions and/or contract. 

1.7.2  Resulting Contract.  This RFP and any addenda, the offeror's RFP response, including any amendments, a best and final offer (if any), and any clarification question responses shall be incorporated by reference in any resulting contract.
1.7.3  Understanding of Specifications and Requirements.  By submitting a response to this RFP, offeror acknowledges it understands and will comply with the RFP specifications and requirements.

1.7.4  Offeror's Signature.  Offeror's proposal must be signed in ink by an individual authorized to legally bind the offeror.  The offeror's signature guarantees that the offer has been established without collusion.  Offeror shall provide proof of authority of the person signing the RFP upon State's request.

1.7.5  Offer in Effect for 120 Calendar Days.  Offeror agrees that it may not modify, withdraw, or cancel its proposal for a 120-day period following the RFP due date, or receipt of best and final offer, if required.

1.8
Submitting a PrOPOSAL

1.8.1  Organization of Proposal.  Offerors must organize their proposal into sections that follow the format of this RFP.  Proposals should be bound, and must include tabbed dividers separating each section.  Proposal pages must be consecutively numbered.

All subsections not listed in the "Instructions to Offerors" on page 3 require a response.  Restate the section/subsection number and the text immediately prior to your written response.

Unless specifically requested in the RFP, an offeror making the statement "Refer to our literature…" or "Please see www…….com" may be deemed nonresponsive or receive point deductions.  If making reference to materials located in another section of the proposal, specific page numbers and sections must be noted.  The Evaluator/Evaluation Committee is not required to search through the proposal or literature to find a response.
The State encourages offerors to use materials (e.g., paper, dividers, binders, brochures, etc.) that contain post-consumer recycled content.  Offerors are encouraged to print/copy on both sides of each page.

1.8.2  Failure to Comply with Instructions.  Offerors failing to comply with these instructions may be subject to point deductions.  Further, the State may deem a proposal nonresponsive or disqualify it from further consideration if it does not follow the response format, is difficult to read or understand, or is missing requested information.
1.8.3  Multiple Proposals.  Offerors may, at their option, submit multiple proposals.  Each proposal shall be evaluated separately.

1.8.4  Copies Required and Deadline for Receipt of Proposals.  Offerors must submit one original proposal and six copies to the State Procurement Bureau.  In addition, offerors must submit two electronic copies on compact disc (CD) or universal serial bus (USB) flash drive in Microsoft Word or portable document format (PDF).  If any confidential materials are included in accordance with the requirements of Section 2.3.2, they must be submitted in separate hard copies and on a separate CD or USB flash drive.

each Proposal must be sealed and labeled on the outside of the package clearly indicating it is in response to RFP 15-2756V. Proposals must be received at the reception desk of the State Procurement Bureau prior to 2:00 p.m., Mountain Time, September 12, 2014.  Offeror is solely responsible for assuring delivery to the reception desk by the designated time.
1.8.5  Facsimile Responses.  A facsimile response to an RFP will ONLY be accepted on an exception basis with prior approval of the procurement officer and only if it is received in its entirety by the specified deadline.  Responses to RFPs received after the deadline will not be considered.

1.8.6  Late Proposals.  Regardless of cause, the State shall not accept late proposals.  Such proposals will automatically be disqualified from consideration.  Offeror may request the State return the proposal at offeror's expense or the State will dispose of the proposal if requested by the offeror.  (See Administrative Rules of Montana (ARM) 2.5.509.)

1.9
COST OF PREPARING A PROPOSAL

1.9.1  State Not Responsible for Preparation Costs.  Offeror is solely responsible for all costs it incurs prior to contract execution.

1.9.2  Ownership of Timely Submitted Materials.  The State shall own all materials submitted in response to this RFP.
SECTION 2:  RFP STANDARD INFORMATION

2.1
AUTHORITY

The RFP is issued under 18-4-304, Montana Code Annotated (MCA) and ARM 2.5.602.  The RFP process is a procurement option allowing the award to be based on stated evaluation criteria.  The RFP states the relative importance of all evaluation criteria.  The State shall use only the evaluation criteria outlined in this RFP.

2.2
Offeror Competition
The State encourages free and open competition to obtain quality, cost-effective services and supplies.  The State designs specifications, proposal requests, and conditions to accomplish this objective.

2.3
Receipt of Proposals and Public Inspection

2.3.1  Public Information.  Subject to exceptions provided by Montana law, all information received in response to this RFP, including copyrighted material, is public information.  Proposals will be made available for public viewing and copying shortly after the proposal due date and time.  The exceptions to this requirement are:  (1) bona fide trade secrets meeting the requirements of the Uniform Trade Secrets Act, Title 30, chapter 14, part 4, MCA, that have been properly marked, separated, and documented; (2) matters involving individual safety as determined by the State; and (3) other constitutional protections.  See 18-4-304, MCA.  The State provides a copier for interested parties' use at $0.10 per page.  The interested party is responsible for the cost of copies and to provide personnel to do the copying. 

2.3.2  Procurement Officer Review of Proposals.  Upon opening the proposals in response to this RFP the procurement officer reviews the proposals for information that meets the exceptions in Section 2.3.1, providing the following conditions have been met:

●
Confidential information (including any provided in electronic media) is clearly marked and separated from the rest of the proposal.

●
The proposal does not contain confidential material in the cost or price section.

●
An affidavit from the offeror's legal counsel attesting to and explaining the validity of the trade secret claim as set out in Title 30, chapter 14, part 4, MCA, is attached to each proposal containing trade secrets.  Counsel must use the State of Montana "Affidavit for Trade Secret Confidentiality" form in requesting the trade secret claim.  This affidavit form is available on the OneStop Vendor Information website at:  http://svc.mt.gov/gsd/OneStop/GSDDocuments.aspx or by calling (406) 444-2575.

Information separated out under this process will be available for review only by the procurement officer, the evaluator/evaluation committee members, and limited other designees.  Offerors shall pay all of its legal costs and related fees and expenses associated with defending a claim for confidentiality should another party submit a "right to know" (open records) request.

2.4
CLASSIFICATION AND EVALUATION OF PROPOSALS

2.4.1  Initial Classification of Proposals as Responsive or Nonresponsive.  The State shall initially classify all proposals as either "responsive" or "nonresponsive" (ARM 2.5.602).  The State may deem a proposal nonresponsive if:  (1) any of the required information is not provided; (2) the submitted price is found to be excessive or inadequate as measured by the RFP criteria; or (3) the proposal does not meet RFP requirements and specifications.  The State may find any proposal to be nonresponsive at any time during the procurement process. If the State deems a proposal nonresponsive, it will not be considered further.

2.4.2  Determination of Responsibility.  The procurement officer will determine whether an offeror has met the standards of responsibility consistent with ARM 2.5.407.  An offeror may be determined nonresponsible at any time during the procurement process if information surfaces that supports a nonresponsible determination.  If an offeror is found nonresponsible, the procurement officer will notify the offeror by mail.  The determination will be made a part of the procurement file.

2.4.3  Evaluation of Proposals.  An evaluator/evaluation committee will evaluate all responsive proposals based on stated criteria and recommend award to the highest scoring offeror.  The evaluator/evaluation committee may initiate discussion, negotiation, or a best and final offer.  In scoring against stated criteria, the evaluator/evaluation committee may consider such factors as accepted industry standards and a comparative evaluation of other proposals in terms of differing price and quality.  These scores will be used to determine the most advantageous offering to the State.  If an evaluation committee meets to deliberate and evaluate the proposals, the public may attend and observe the evaluation committee deliberations.

2.4.4  Completeness of Proposals.  Selection and award will be based on the offeror's proposal and other items outlined in this RFP. Proposals may not include references to information such as Internet websites, unless specifically requested.  Information or materials presented by offerors outside the formal response or subsequent discussion, negotiation, or best and final offer, if requested, will not be considered, will have no bearing on any award, and may result in the offeror being disqualified from further consideration.
2.4.5  Achieve Minimum Score.  Any proposal that fails to achieve 65% of the total available points for Sections 3 and 4, not to include costing score in Section 5, or a total of 52 points will be eliminated from further consideration.  A "fail" for any individual evaluation criteria may result in proposal disqualification at the discretion of the procurement officer.

2.4.6  Opportunity for Discussion/Negotiation and/or Oral Presentation/Product Demonstration.  After receipt of proposals and prior to the recommendation of award, the procurement officer may initiate discussions with one or more offerors should clarification or negotiation be necessary.  Offerors may also be required to make an oral presentation and/or product demonstration to clarify their RFP response or to further define their offer.  In either case, offerors should be prepared to send qualified personnel to Helena, Montana, to discuss technical and contractual aspects of their proposal.  Oral presentations and product demonstrations, if requested, shall be at the offeror's expense. 

2.4.7  Best and Final Offer.  Under Montana law, the procurement officer may request a best and final offer if additional information is required to make a final decision.  The State reserves the right to request a best and final offer based on price/cost alone.  Please note that the State rarely requests a best and final offer on cost alone.
2.4.8  Evaluator/Evaluation Committee Recommendation for Contract Award.  The evaluator/ evaluation committee will provide a written recommendation for contract award to the procurement officer that contains the scores, justification, and rationale for the decision.  The procurement officer will review the recommendation to ensure its compliance with the RFP process and criteria before concurring with the evaluator's/evaluation committee's recommendation.

2.4.9  Request for Documents Notice.  Upon concurrence with the evaluator's/evaluation committee's recommendation, the procurement officer will request from the highest scoring offeror the required documents and information, such as insurance documents, contract performance security, an electronic copy of any requested material (e.g., proposal, response to clarification questions, and/or best and final offer), and any other necessary documents.  Receipt of this request does not constitute a contract and no work may begin until a contract signed by all parties is in place.  The procurement officer will notify all other offerors of the State's selection.

2.4.10  Contract Execution.  Upon receipt of all required materials, a contract (Appendix B) incorporating the Standard Terms and Conditions (Appendix A), as well as the highest scoring offeror's proposal, will be provided to the highest scoring offeror for signature.  The highest scoring offeror will be expected to accept and agree to all material requirements contained in Appendices A and B of this RFP.  If the highest scoring offeror does not accept all material requirements, the State may move to the next highest scoring offeror, or cancel the RFP.  Work under the contract may begin when the contract is signed by all parties.
2.5
STATE'S RIGHTS RESERVED
While the State has every intention to award a contract resulting from this RFP, issuance of the RFP in no way constitutes a commitment by the State to award and execute a contract.  Upon a determination such actions would be in its best interest, the State, in its sole discretion, reserves the right to:

●
Cancel or terminate this RFP (18-4-307, MCA);

●
Reject any or all proposals received in response to this RFP (ARM 2.5.602);

●
Waive any undesirable, inconsequential, or inconsistent provisions of this RFP that would not have significant impact on any proposal (ARM 2.5.505);

●
Not award a contract, if it is in the State's best interest not to proceed with contract execution (ARM 2.5.602); or

●
If awarded, terminate any contract if the State determines adequate state funds are not available (18-4-313, MCA). 

SECTION 3:  SCOPE OF SERVICES
To enable the State to determine the capabilities of an offeror to provide Flow Valuation specified in the RFP, the offeror shall respond to the following regarding its ability to meet the State's requirements.
All subsections of Section 3 not listed in the "Instructions to Offerors" on page 3 require a response.  Restate the subsection number and the text immediately prior to your written response.
NOTE:  Each item must be thoroughly addressed.  Offerors taking exception to any requirements listed in this section may be found nonresponsive or be subject to point deductions.
3.1
General Project Background
The December 2012 Final Upper Clark Fork River Basin Aquatic and Terrestrial Resources Restoration Plans (2012 Restoration Plans)
 describe the State of Montana’s restoration actions for aquatic and terrestrial resources of the Upper Clark Fork River Basin (UCFRB) that are funded through the Montana Natural Resource Damage Program (NRDP).  The State obtained these funds through settlement of a natural resource damage (NRD) lawsuit that addressed injuries to natural resources in the UCFRB caused by historic mining and mineral processing activities in the Butte and Anaconda areas.  Figure 1 depicts the UCFRB.

The Aquatic Resources Restoration Plan portion of the 2012 Restoration Plans allocates $20 million to instream flow augmentation projects that will improve the aquatic resources in prioritized watershed areas of the UCFRB.  It also sets forth a process for the development and funding evaluation of prospective flow projects that will accomplish instream flow augmentation goals.  That process entails the following general steps:

· Prospective flow projects are grouped based on greatest flow needs in the UCFRB, with projects that will provide water to the dewatered sections of the Clark Fork River between Deer Lodge and Flint Creek, referred to as Group 1 projects, to be developed and evaluated first.

· The NRDP, typically with assistance from the entities that proposed the flow projects (e.g., Trout Unlimited and the Clark Fork Coalition), conducts the needed due diligence to determine flow quantity, protectability, and anticipated cost for the projects.

· If the NRDP determines the flow project has a reasonable chance of providing a specified amount of instream flow, for a specified interval of time, at a specified location(s), and that it involves a willing water right owner, and preliminarily, a potentially appropriate cost, the project is advanced to DNRC for a change of use decision.

· When the first set of viable Group 1 flow projects have successfully gone through the DNRC Change of Use Process, the NRDP will conduct a fair market determination of the proposed instream flow transactions.  A valuation will be conducted on the first set of viable Group 1 projects collectively to streamline the valuation process, and assist with future valuations.  Following the collective valuation step, the NRDP will seek to reach an agreed upon price with the water rights holder that is at or below the fair market value for use as instream flow and subject to approval as set forth below.

· Following a successful negotiation, the NRDP prepares a funding recommendation for a flow project that is subject of review by the UCFRB Advisory Council and Trustee Restoration Council and public comment and a final funding decision by the Governor.  This funding recommendation will include, at a minimum, a fair market determination and an evaluation of the cost:benefit relationship of the prospective flow project.

With this Request for Proposal (RFP), the NRDP is soliciting assistance from one or more water rights experts, particularly those with expertise in the economic valuation of water rights, with the fair market determinations and cost:benefit evaluations of instream flow projects that are required for funding decisions on flow projects being developed and evaluated pursuant to the above process.  Prospective offerors to this RFP are encouraged to review the flow augmentation section of the 2012 Restoration Plans (Section 3.2.1) in order to gain relevant information about the UCFRB flow restoration process.

3.2
Services Requested
The NRDP is soliciting consultant assistance in conducting various economic analyses associated with the fair market value determination and cost:benefit evaluations of prospective instream flow projects in the UCFRB being considered for funding by the NRDP, possibly in conjunction with other funding entities, such as the Columbia Basin Water Transaction Program (CBWTP).  These analyses include, but are not limited to:  compilation and analysis of available market data and other relevant information for valuation of UCFRB water transactions; development of preliminary value ranges for certain types of flow projects; development of preliminary and final project valuations; input on cost:benefit evaluations of projects; and input on cost:benefit comparisons of projects, as further described in task descriptions (3.2.1 –3.2.6) below.  The detailed scope of work and budget for the various analyses to be conducted by the successful offeror(s) will be developed on a task order basis.

The NRDP is directing this procurement in collaboration with the CBWTP, since a number of the flow projects being developed and evaluated for NRDP funding will also be considered for funding by the CBWTP.  Because this is a joint RFP for the NRDP and the CBWTP, the CBWTP may also, at its discretion and independent of the NRDP, seek services for those projects that independently involve CBWTP funding.

The following services are requested:

3.2.1 Compile available valuation information on water rights transaction projects from the NRDP, CBWTP, State of Montana natural resource agencies [departments of Fish, Wildlife and Parks (FWP), Natural Resources and Conservation (DNRC), and Environmental Quality (DEQ)], Clark Fork Coalition, Trout Unlimited, and other entities with relevant information regarding water transactions in Montana, particularly in the UCFRB(e.g., as appropriate, the Natural Resources Conservation Service, Bureau of Reclamation, county assessor’s offices, and real estate professionals). Compiled information may also include pertinent agricultural data (e.g., land rental rates, farm crop budgets, crop prices, and land yields).

3.2.2 Apply various economic analysis approaches using the information compiled under task 3.2.1 in order to develop a preliminary value range for certain types of flow projects within the UCFRB (e.g., split season lease, forbearance agreement, salvage water projects).  These approaches will include, but not be limited to: comparable sales analysis, crop budget analysis, and a land price differential analysis.
3.2.3 Produce a draft and final “UCFRB Water Rights Database Report” based on results of tasks 3.2.1 and 3.2.2.  This report will be used to inform the development of a preliminary valuation range for a specific project, specific type of project, and/or set of projects and the subsequent development of preliminary and final project valuation reports, cost:benefit evaluations, and the collective valuation report.  The Report could include information such as water quantity tied to flow targets and priority dates, expected protected reaches, expected calls, concerns with protection of the water rights, both legally and logistically, the flow amount expected to remain instream regardless of protected amount, and other information gained through project development/due diligence efforts. The draft report will be subject of review by the NRDP and CBWTP, as well as NRDP flow project partners.  The NRDP will coordinate review input.  The final report will incorporate review input directed by the NRDP and is subject of approval by the NRDP.  It may also be subject of approval by the CBWTP, depending on the intended use by the CBWTP of the database report.

3.2.4 Produce a draft and final “Preliminary Project Valuation Report” for certain flow projects at the request of the NRDP.  The NRDP will provide the valuation consultant with any further project specific information acquired by the NRDP and project partners through project development/due diligence efforts.  Preliminary project valuations will provide unit values in $/cfs and/or $/ac-ft for established reaches that take into account project-specific factors.  To address the variable ecological benefits that are necessary to justify funding the project, the preliminary project valuation will include NRDP/FWP flow limits below which such unit values would not be acceptable.  This flow limit determination would consider cumulative benefits of multiple augmentation projects that benefit the same stream reaches.

Draft Preliminary Project Valuation Reports will be the subject of review by the NRDP.  The NRDP will coordinate its review with the NRDP project partners, and also with the CBWTP on those projects that involve both NRDP and CBWTP funding.  Final Preliminary Project Valuation Reports for all projects that involve NRDP funding will be approved by NRDP.  These reports may also be subject of approval by the CBWTP for those projects that involve CBWTP funding.

3.2.5 Produce a draft and final “Fair Market Determination Report” for certain flow projects following development of the UCFRB Water Rights database report, and at the conclusion of the DNRC change of use process, at the request of the NRDP.  The same review/approval steps will be conducted as outlined under task 3.2.4 will be followed.

3.2.6 Provide technical assistance with the NRDP’s project-specific cost:benefit evaluations, and a collective valuation report.  The reports developed under section 3.2.4 and 3.2.5 will provide the basis for the cost part of this evaluation. The benefit part will include the quantity of water that can be protected based on the DNRC’s change determination, or otherwise remain instream regardless of the protected amount, the project’s ability to address the goals specified in the 2012 Restoration Plans, and other applicable criteria.  The NRDP will produce a collective valuation report that compares the cost:benefit valuations of the set of prospective instream flow projects to assist with funding decision process.  Such technical assistance would include offering recommendations for the comparison methodology and review comments on the NRDP’s draft work product.

3.3
Project Funding and Budget
Project budgets will be determined on a task order basis.  The State funding source for this RFP is the Aquatic Priorities Fund, a subaccount of the UCFRB Restoration Fund.  The funding source used by the CBWTP for jointly funded projects is the Bonneville Power Administration’s Fish and Wildlife Program.

3.4
Desired Qualifications/Experience

The NRDP seeks offerors whose key personnel have substantial professional experience in the valuation of water rights, particularly with valuation of instream flow augmentation projects, and preferably with some experience involving valuation of such projects in Montana. Key personnel include the project manager and other primary individuals that will be involved in water rights valuation determinations. At a minimum, key personnel must have college-level educational background in a natural resource and/or economics field and at least five years of experience in water rights valuation.  The key personnel for this project need to be employed by the same firm.  The NRDP will not consider any team proposals or subcontractor assistance under this RFP.

In determining the capabilities of an offeror to perform the services specified herein and meet these desired qualifications/experience, the following informational requirements must be met by the offeror and will be weighed by the NRDP:

Offeror must submit a proposal comprised of the following six sections, in addition to providing the compliance statements required under Section 1.8 (compliance statements can be submitted in the form of an appendix.)  (Note: Each item must be thoroughly addressed.  Taking exception to any requirements listed in this Section may disqualify the proposal.)

The proposal must be typewritten, single-spaced, standard paper (8½” x 11”) with a font of eleven (11) or larger.  Any required page limits are indicated below separately for the six response sections.  For the purpose of calculation of page limits, each printed page side shall be considered as one page; printing on both sides is encouraged.

3.4.1
Best Offeror Narrative

The offeror shall provide an introduction to the proposal of no more than three pages which:

· lists the offeror’s name, address, telephone number, and contact person;

· lists all the personnel who will work on the project except for administrative or fiscal support staff and identifies which of these staff will serve as the key personnel team including the project manager; and

· contains a concise and persuasive “Best Offeror Narrative” that explains why the team of key personnel selected can best perform the services requested in Section 3.2.

3.4.2
Qualification/experience

For the following for each of the key personnel who will be providing valuation assistance provide: 1) a current resume; and 2) a description of related and qualifying experience that indicates the years of experience.  In preparing this response, offerors should focus on qualifying experience related to the desired qualifications indicated above.

The description of related and qualifying experience of key personnel should not exceed four pages.  Resumes for key personnel should be provided as an appendix to the proposal and each resume should not exceed four pages. For other project personnel besides key personnel, provide a current resume not to exceed one page per individual in the appendix to the proposal.

3.4.3
Case Studies

Provide two case study summaries of water rights valuation determinations performed by the key personnel that entail services similar to those listed in section 3.2.  Each case study summary must include the following information and each case study should not exceed two pages in length.

· Identification of project client and title.

· Identification of the project manager and other key personnel for the project.

· Description of services performed, final products produced, and date of service provided.  Indicate whether all major deliverables or products were produced on time and within budget for each case study presented.

· A summary of the level of effort and costs involved.

· Comparison of the services provided for these case studies to the services listed in section 3.2.
3.4.4
Scope of Work and Budget

Offerors must provide a scope of work and budget for the development of a draft and final “Preliminary Valuation Report” based on the information indicated in section 3.2.4.  The scope of work and budget should pertain to a hypothetical ditch lining project that will occur on a tributary about three miles upstream of its confluence with the Clark Fork River and will result in a water savings of 5 cfs.

3.4.4.1
The scope of work should not exceed four pages.  In preparing the scope, offerors should:

· Describe in chronological order the individual tasks and activities to be performed to produce a draft and final Preliminary Valuation Report and indicate how the significant tasks are planned to be accomplished.  Indicate what process you will use and/or steps you recommend to be taken, and what additional information would need to be collected and evaluated, either as part of the UCFRB Water Rights Database Report or separately.

· Identify the key personnel involved in each task and indicate the estimated level of effort for each task.

· Include a project time schedule based on an assumed start time of October 15, 2014 and final work product by December 31, 2014.  If the offeror believes this completion date cannot be met, then provide an alternate completion date and the primary reasons for suggesting this alternate completion date.

3.4.4.2
The proposal budget should not exceed two pages and should indicate:

· costs for all major task categories identified in the scope of work; and

· costs for the following categories: salaries and wages (indicate labor rates and estimated hours for all key personnel); travel and per diem; supplies and materials; contracted services; indirect costs or administrative costs; and other costs.  Travel expenses will be reimbursed at the current State reimbursement rates for meals, lodging, and mileage.

3.4.5
Supplemental Questions

All offerors shall prepare a response to the following questions. The response to each question shall not exceed one page in length.

3.4.5.1
Drawing on your past experience, what lessons have you learned about the most important things to do in valuation of water rights, specifically including instream flow, and what things should be avoided?

3.4.5.2
Would you recommend additional types of analyses, besides the comparable sales analysis, crop budget analysis, and land price differential analysis, be used in developing preliminary project valuations and fair market determinations?

3.4.5.3
What factors do you recommend be considered to evaluate and compare the cost-benefit of prospective instream flow projects?

3.4.6
Conflict of Interest Disclosure - Brokers

Offerors must identify and describe any past involvement in the last ten years of the key personnel proposed for this RFP in brokering any water rights transactions that involve entities within the State of Montana.  This disclosure statement should not exceed more than two pages in length.  It should identify any water transactions for which the key personnel have served in a brokering capacity and explain the level of involvement the key personnel have in such brokering work (e.g., was such involvement on a limited basis for a few projects or a frequency basis for a lot of projects). In order to maintain an “arms-length,” independent valuation approach and eliminate conflicts of interest, the NRDP is preferentially seeking to work with entities not substantially involved in brokering in water transactions in Montana.  Substantial past involvement of key personnel in brokering water transactions may be grounds for proposal disqualification.  If past brokering activity has occurred, then address why that past work does not present a conflict of interest in providing the water transaction valuation services covered under this RFP.  
SECTION 4:  OFFEROR QUALIFICATIONS

All subsections of Section 4 not listed in the "Instructions to Offerors" on page 3 require a response.  Restate the subsection number and the text immediately prior to your written response.
4.1
State's Right to Investigate and reject

The State may make such investigations as deemed necessary to determine the offeror's ability to provide Flow Valuation specified.  The State reserves the right to reject a proposal if the information submitted by, or investigation of, the offeror fails to satisfy the State that the offeror is properly qualified to perform the obligations of the contract.  This includes the State's ability to reject the proposal based on negative references.

4.2
OFFEROR QUALIFICATIONS

To enable the State to determine the capabilities of an offeror to to Flow Valuation specified in the RFP, the offeror shall respond to the following regarding its ability to meet the State's requirements.  THE RESPONSE, "(OFFEROR'S NAME) UNDERSTANDS AND WILL COMPLY," IS NOT APPROPRIATE FOR THIS SECTION.

NOTE:  Each item must be thoroughly addressed.  Offerors taking exception to any requirements listed in this section may be found nonresponsive or be subject to point deductions.
4.2.1  References.  Offeror shall provide a minimum of three references that are using or have used services of the type proposed in this RFP.  The references may include state governments or universities for whom the offeror, preferably within the last three years, has successfully completed Flow Valuation.  At a minimum, the offeror shall provide the company name, location where the services were provided, contact person(s), contact telephone number, e-mail address, and a complete description of the services provided, and dates of service.  The offeror may provide references for the case studies provided pursuant to section 3.2.3 or for other similar work products. These references may be contacted to verify offeror's ability to perform the contract.  The State reserves the right to use any information or additional references deemed necessary to establish the ability of the offeror to perform the contract.  Letters from references will also be accepted if they contain the information listed above.  Negative references may be grounds for proposal disqualification.

4.2.2  Company Profile and Experience.  Offeror shall provide documentation establishing the individual or company submitting the proposal has the qualifications and experience to provide the services specified in this RFP, including, at a minimum:
· a detailed description of any similar past projects, including the service type and dates the services were provided;
· the client for whom the services were provided; and

· a general description of the firm including its primary source of business, organizational structure and size, number of employees, years of experience performing services similar to those described within this RFP.

4.2.3  Resumes.  A resume or summary of qualifications, work experience, education, and skills must be provided for all key personnel, including any subcontractors, who will be performing any aspects of the contract.  Include years of experience providing services similar to those required; education; and certifications where applicable.  Identify what role each person would fulfill in performing work identified in this RFP.

4.2.3.1
Standard Contracting Requirements (Pass/Fail):  The offeror must certify that they can meet the State’s standard contracting requirements, as indicated in the compliance statements required in Section 3.4.
4.2.3.2 Minimum Experience Requirement (Pass/Fail):  All key personnel must have college-level educational background in a natural resource and/or economics field and at least five years of experience in water rights valuation, particularly instream flow valuations, as specified in Section 3.2.

    4.2.3.3 Qualifications – Experience of key personnel:  For this criterion, the committee will evaluate the qualifications and expertise of key personnel based on the following factors:

· How well the desired qualifications requirements of Section 3.4 are met;

· Whether the offeror’s experience and work examples fit the expertise needed;

· The extent to which a conflict of interest possibly exists due to past work by key personnel in brokering instream water transactions (e.g., was such involvement on a limited basis for a few projects or a frequent basis for a lot of projects).

Scoring for the qualification criterion will be as follows:

4.2.3.4 Key personnel expertise (20 Points):  Knowledge and experience of key personnel in conducting water rights valuations, particularly instream flow valuations, as demonstrated through the key personnel resumes, description of qualifying experience, Best Offeror Narrative, case studies, references, and conflict of interest disclosure.

4.2.3.5 Technical Writing Expertise (5 Points):  Clarity, conciseness, thoroughness, and organization as demonstrated in all response sections of the offeror’s proposal and references.

   4.2.3.6 Scope of Work and Budget:  For this criterion, the evaluation committee will evaluate the offeror’s response to the proposed scope of work and budget for the Preliminary Project Valuation Report.  Scoring of this submittal will be as follows:

   4.2.3.7 Water Rights Valuation Knowledge and Ability (40 Points):  Offeror’s demonstrated working understanding of important processes, data, and criteria to address when determining water rights valuations, particularly instream flow valuations.

           4.2.3.8 Budget:  Offerors demonstrated ability to identify key budget components and appropriate and reasonable costs for these components.  Offerors’ budgets will be compared to one another to determine reasonableness.

   4.2.3.9 Supplemental Questions:  For this evaluation criterion, the Committee will evaluate the offeror’s response to the three supplemental questions in 3.4.5.  The offeror’s creativity, logic and demonstrated expertise in water rights valuation, particularly instream flow valuations, will be evaluated in review of these questions.

Scoring of the Supplemental Questions will be as follows:

A. (5 Points)  Offeror’s response to question #1 (3.4.5.1).
B. (5 Points)  Offeror’s response to question #2 (3.4.5.2).
C. (5 Points)  Offeror’s response to question #3 (3.4.5.3).
State reserves the right to divide the tasks up and award contracts to more than one vendor as follows that best benefits the State: 
· Valuation of Water Rights specific to instream flow

· Developing preliminary project valuations and fair market determinations

· Evaluate and compare the cost-benefit of prospective instream flow projects
SECTION 5:  COST PROPOSAL

All subsections of Section 5 not listed in the "Instructions to Offerors" on page 3 require a response.  Restate the subsection number and the text immediately prior to your written response.
5.1
Cost Proposal

Cost Proposal will be evaluated by comparing the hourly rate for the services.

Hourly Rate: __________________
Lowest overall cost receives the maximum allotted points.  All other proposals receive a percentage of the points available based on their cost relationship to the lowest.  Example:  Total possible points for cost are 200.  Offeror A's cost is $20,000.  Offeror B's cost is $30,000.  Offeror A would receive 200 points.  Offeror B would receive 134 points ($20,000/$30,000) = 67% x 200 points = 20).

Lowest Responsive Offer Total Cost
x
Number of available points = Award Points

This Offeror's Total Cost

SECTION 6: EVALUATION PROCESS
6.1
basis of Evaluation

The evaluator/evaluation committee will review and evaluate the offers according to the following criteria based on a total number of 100 points.

The Ability to Meet Supply Specifications, Scope of Work, References  and Supplemental Questions portions of the proposal will be evaluated based on the following Scoring Guide.  The Cost Proposal will be evaluated based on the formula set forth below.

Any response that fails to achieve a minimum score per the requirements of Section 2.4.5 will be eliminated from further consideration.  A "fail" for any individual evaluation criterion may result in proposal disqualification at the discretion of the procurement officer.

SCORING GUIDE

In awarding points to the evaluation criteria, the evaluator/evaluation committee will consider the following guidelines:
Superior Response (95-100%):  A superior response is an exceptional reply that completely and comprehensively meets all of the requirements of the RFP.  In addition, the response may cover areas not originally addressed within the RFP and/or include additional information and recommendations that would prove both valuable and beneficial to the agency. 

Good Response (75-94%):  A good response clearly meets all the requirements of the RFP and demonstrates in an unambiguous and concise manner a thorough knowledge and understanding of the project, with no deficiencies noted.  
Fair Response (60-74%):  A fair response minimally meets most requirements set forth in the RFP.  The offeror demonstrates some ability to comply with guidelines and requirements of the project, but knowledge of the subject matter is limited.

Failed Response (59% or less):  A failed response does not meet the requirements set forth in the RFP.  The offeror has not demonstrated sufficient knowledge of the subject matter.
6.2
EVALUATION CRITERIA

	
	Category
	Section of RFP
	Point Value

	
	
	

	
	Ability to Meet Product Specifications
	25% of points for a possible 25 points

	
	
	
	

	1. 
	Standard Contracting Requirements
	4.2.3.1
	Pass/Fail

	2. 
	Minimum Experience Requirements
	4.2.3.2
	Pass/Fail

	3. 
	Qualification-Key Personnel
	4.2.3.3 & 4
	20

	4. 
	Technical Writing Expertise
	4.2.3.5
	5

	
	Scope of Work and Budget
	40% of points for a possible 40 points

	
	
	
	

	5. 
	Water Rights Valuation Knowledge and Ability
	4.2.3.7
	40

	
	References
	

	
	
	
	

	6. 
	References

(Complete contact information provided)
	4.2.1
	Pass/Fail

	
	Supplemental Questions
	15% of points for a possible 15 points

	
	
	
	

	7. 
	Response to Question #1
	4.2.3.9
	5

	8. 
	Response to Question #2
	4.2.3.9
	5

	9. 
	Response to Question #3
	4.2.3.9
	5

	
	
	

	
	Cost Proposal
	20% of points for a possible 20 points

	
	
	
	

	10. 
	Cost Proposal
	5.1
	20


Lowest overall cost receives the maximum allotted points.  All other proposals receive a percentage of the points available based on their cost relationship to the lowest.  Example:  Total possible points for cost are 200.  Offeror A's cost is $20,000.  Offeror B's cost is $30,000.  Offeror A would receive 200 points.  Offeror B would receive 134 points ($20,000/$30,000) = 67% x 200 points = 20).

Lowest Responsive Offer Total Cost
x
Number of available points = Award Points

This Offeror's Total Cost

The NRDP reserves the right to reject any proposal if the evidence submitted by, or investigation of, the offeror fails to satisfy the NRDP that offeror is properly qualified to carry out the obligations of the contract as outline in Section 4.2.3.1 and 4.2.3.2.

APPENDIX A:  STANDARD TERMS AND CONDITIONS

Standard Terms and Conditions
By submitting a response to this request for proposal, or acceptance of a contract, the vendor agrees to acceptance of the following Standard Terms and Conditions and any other provisions that are specific to this solicitation or contract. 

ACCEPTANCE/REJECTION OF BIDS, PROPOSALS, OR LIMITED SOLICITATION RESPONSES: The State reserves the right to accept or reject any or all bids, proposals, or limited solicitation responses, wholly or in part, and to make awards in any manner deemed in the best interest of the State. Bids, proposals, and limited solicitation responses will be firm for 30 days, unless stated otherwise in the text of the invitation for bid, request for proposal, or limited solicitation.

ALTERATION OF SOLICITATION DOCUMENT: In the event of inconsistencies or contradictions between language contained in the State’s solicitation document and a vendor’s response, the language contained in the State’s original solicitation document will prevail. Intentional manipulation and/or alteration of solicitation document language will result in the vendor’s disqualification and possible debarment.

DEBARMENT: Contractor certifies, by submitting this bid or proposal, that neither it nor its principals are presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction (contract) by any governmental department or agency. If Contractor cannot certify this statement, attach a written explanation for review by the State.

FACSIMILE RESPONSES: Facsimile responses will be accepted for invitations for bids, small purchases, or limited solicitations ONLY if they are completely received by the State Procurement Bureau prior to the time set for receipt. Bids, or portions thereof, received after the due time will not be considered. Facsimile responses to requests for proposals are ONLY accepted on an exception basis with prior approval of the procurement officer.
FAILURE TO HONOR BID/PROPOSAL: If a bidder/offeror to whom a contract is awarded refuses to accept the award (PO/contract) or fails to deliver in accordance with the contract terms and conditions, the department may, in its discretion, suspend the bidder/offeror for a period of time from entering into any contracts with the State of Montana.

LATE BIDS AND PROPOSALS: Regardless of cause, late bids and proposals will not be accepted and will automatically be disqualified from further consideration. It shall be solely the vendor’s risk to ensure delivery at the designated office by the designated time. Late bids and proposals will not be opened and may be returned to the vendor at the expense of the vendor or destroyed if requested.

RECIPROCAL PREFERENCE: The State of Montana applies a reciprocal preference against a vendor submitting a bid from a state or country that grants a residency preference to its resident businesses. A reciprocal preference is only applied to an invitation for bid for supplies or an invitation for bid for nonconstruction services for public works as defined in section 18-2-401(9), MCA, and then only if federal funds are not involved. For a list of states that grant resident preference, see http://gsd.mt.gov/ProcurementServices/preferences.mcpx.

SOLICITATION DOCUMENT EXAMINATION: Vendors shall promptly notify the State of any ambiguity, inconsistency, or error which they may discover upon examination of a solicitation document.
APPENDIX B:  TERM CONTRACT

1.
Effective Date, Duration and Renewal
2.
Cost/Price Adjustments
3.
Services and/or Supplies
4.
Warranties
5.
Consideration/Payment
6.
Access and Retention of Records
7.
Assignment, Transfer and Subcontracting
8.
Hold Harmless/Indemnification
9.
Required Insurance
10.
Compliance with Workers Compensation Act
11.
Compliance with Laws
12.
Disabilities Accommodations
13.
Registration with Secretary of State
14.
Contract Termination
15.
Event of Breach-Remedies
16.
Force Majeure
17.
Waiver of Breach
18.
Conformance with Contract
19.
Liaison and Service of Notices
20.
Meetings
21.
Contractor Performance Assessments
22.
Transition Assistance
23.
Choice of Law and Venue
24.
Tax Exemption

25.
Authority

26.
Severability Clause

27.
Scope, Amendment and Interpretation

28.
Execution

Flow Valuation 
CONTRACT NUMBER

THIS CONTRACT is entered into by and between the State of Montana, Natural Resource Damage Program, ("State"), whose address and phone number are (insert address), (insert phone number) and (insert name of contractor), ("Contractor"), whose address and phone number are (insert address) and (insert phone number).

THE PARTIES AGREE AS FOLLOWS:

1.
EFFECTIVE DATE, DURATION, AND RENEWAL

1.1  Contract Term.  The contract’s initial term is upon contract execution), through August 15, 2016, unless terminated earlier as provided in this contract.  In no event is this contract binding on the State unless the State’s authorized representative has signed it.  The legal counsel signature approving legal content of the contract and the procurement officer signature approving the form of the contract do not constitute an authorized signature.

1.2  Contract Renewal.  This contract may, upon mutual agreement between the parties and according to the terms of the existing contract, be renewed in one-year intervals, or any interval that is advantageous to the State. This contract, including any renewals, may not exceed a total of seven years. 
2.
COST/PRICE ADJUSTMENTS

2.1  After the contract’s initial term and if the State agrees to a renewal, the parties may agree upon a cost increase.  The State is not obligated to agree upon a renewal or a cost increase.  Any cost increases must be based on demonstrated industry-wide or regional increases in Contractor's costs.  Publications such as the Federal Bureau of Labor Statistics and the Consumer Price Index (CPI) for all Urban Consumers may be used to determine the increased value.  
3.
SERVICES AND/OR SUPPLIES

Contractor agrees to provide to the State the following (insert a detailed description of the supplies, services, etc., to be provided to correspond to the requirements specified in Section 3.

4.
WARRANTIES
4.1  Warranty of Services.  Contractor warrants that the services provided conform to the contract requirements, including all descriptions, specifications and attachments made a part of this contract.  The State’s acceptance of services provided by Contractor shall not relieve Contractor from its obligations under this warranty.  In addition to its other remedies under this contract, at law, or in equity, the State may, at Contractor's expense, require prompt correction of any services failing to meet Contractor's warranty herein.  Services corrected by Contractor shall be subject to all the provisions of this contract in the manner and to the same extent as services originally furnished.  

5.
CONSIDERATION/PAYMENT
5.1  Payment Schedule.  In consideration for the (insert supplies or services) to be provided, the State shall pay according to the following schedule: (insert pay schedule).

5.2  Withholding of Payment.  The State may withhold disputed payments to Contractor under the subject statement of work (or where no statement of work exists, the applicable contract).  The withholding may not be greater than, in the aggregate, fifteen percent (15%) of the total value of the subject statement of work or applicable contract.  With respect to payments subject to milestone acceptance criteria, the State may withhold payment only for such specific milestone if and until the subject milestone criteria are met.  Contractor is not relieved of its performance obligation if such payment(s) is withheld.

5.3  Payment Terms.  Unless otherwise noted in the solicitation document, the State has 30 days to pay invoices, as allowed by 17-8-242, MCA.  Contractor shall provide banking information at the time of contract execution in order to facilitate the State’s electronic funds transfer payments.

5.4  Reference to Contract.  The contract number MUST appear on all invoices, packing lists, packages, and correspondence pertaining to the contract.  If the number is not provided, the State is not obligated to pay the invoice.

5.5  Purchasing Card.  The State of Montana has a Purchasing Card Program in place that gives agencies the ability to charge purchases made from these contracts. The State of Montana prefers this method of payment.

6.
ACCESS AND RETENTION OF RECORDS
6.1  Access to Records.  Contractor shall provide the State, Legislative Auditor, or their authorized agents access to any records necessary to determine contract compliance. The State may terminate this contract under section 14, without incurring liability, for the Contractor’s refusal to allow access as required by this section.  (18-1-118, MCA.)


6.2  Retention Period.  Contractor shall create and retain all records supporting the (insert services rendered or supplies provided) for a period of eight years after either the completion date of this contract or termination of the contract.  

7.
ASSIGNMENT, TRANSFER, AND SUBCONTRACTING
Contractor may not assign, transfer, or subcontract any portion of this contract without the State's prior written consent.  (18-4-141, MCA.)  Contractor is responsible to the State for the acts and omissions of all subcontractors or agents and of persons directly or indirectly employed by such subcontractors, and for the acts and omissions of persons employed directly by Contractor.  No contractual relationships exist between any subcontractor and the State under this contract.

8.
HOLD HARMLESS/INDEMNIFICATION
To the fullest extent permitted by law, the Contractor shall indemnify and hold harmless the State, its elected and appointed officials, officers, agents, directors, and employees from and against all claims, damages, losses and expenses, including the cost of defense thereof, to the extent caused by or arising out of Contractor’s negligent acts, errors, or omissions in work or services performed under this Contract, including but not limited to, the negligent acts, errors, or omissions of any Subcontractor or anyone directly or indirectly employed by any Subcontractor for whose acts Subcontractor may be liable.
9.
REQUIRED INSURANCE
9.1  General Requirements.  Contractor shall maintain for the duration of this contract, at its cost and expense, insurance against claims for injuries to persons or damages to property, including contractual liability, which may arise from or in connection with the performance of the work by Contractor, agents, employees, representatives, assigns, or subcontractors.  This insurance shall cover such claims as may be caused by any negligent act or omission.  

9.2  Primary Insurance.  Contractor's insurance coverage shall be primary insurance with respect to the State, its officers, officials, employees, and volunteers and shall apply separately to each project or location.  Any insurance or self-insurance maintained by the State, its officers, officials, employees, or volunteers shall be excess of Contractor's insurance and shall not contribute with it.

9.3  Specific Requirements for Commercial General Liability.  Contractor shall purchase and maintain occurrence coverage with combined single limits for bodily injury, personal injury, and property damage of $1,000,000.00 per occurrence and $2,000,000.00 aggregate per year to cover such claims as may be caused by any act, omission, or negligence of Contractor or its officers, agents, representatives, assigns, or subcontractors.  

The State, its officers, officials, employees, and volunteers are to be covered and listed as additional insureds for liability arising out of activities performed by or on behalf of Contractor, including the insured's general supervision of Contractor, products, and completed operations, and the premises owned, leased, occupied, or used.

9.4  Specific Requirements for Automobile Liability.  Contractor shall purchase and maintain coverage with split limits of $500,000 per person (personal injury), $1,000,000 per accident occurrence (personal injury), and $100,000 per accident occurrence (property damage), OR combined single limits of $1,000,000 per occurrence to cover such claims as may be caused by any act, omission, or negligence of Contractor or its officers, agents, representatives, assigns, or subcontractors.  

The State, its officers, officials, employees, and volunteers are to be covered and listed as additional insureds for automobiles leased, owned, or borrowed by Contractor.  

9.5  Specific Requirements for Professional Liability.  Contractor shall purchase and maintain occurrence coverage with combined single limits for each wrongful act of $1,000,000.00 per occurrence and $2,000,000.00 aggregate per year to cover such claims as may be caused by any act, omission, negligence of Contractor or its officers, agents, representatives, assigns, or subcontractors.  Note:  If "occurrence" coverage is unavailable or cost prohibitive, Contractor may provide "claims made" coverage provided the following conditions are met:  (1) the commencement date of this contract must not fall outside the effective date of insurance coverage and it will be the retroactive date for insurance coverage in future years; and (2) the claims made policy must have a three-year tail for claims that are made (filed) after the cancellation or expiration date of the policy.
9.6  Deductibles and Self-Insured Retentions.  Any deductible or self-insured retention must be declared to and approved by the State.  At the request of the State either:  (1) the insurer shall reduce or eliminate such deductibles or self-insured retentions as respects the State, its officers, officials, employees, or volunteers; or (2) at the expense of Contractor, Contractor shall procure a bond guaranteeing payment of losses and related investigations, claims administration, and defense expenses.

9.7  Certificate of Insurance/Endorsements.  A certificate of insurance from an insurer with a Best's rating of no less than A- indicating compliance with the required coverages, has been received by the State Procurement Bureau, P.O.  Box 200135, Helena, MT 59620-0135.  Contractor must notify the State immediately of any material change in insurance coverage, such as changes in limits, coverages, change in status of policy, etc.  The State reserves the right to require complete copies of insurance policies at all times.

10.
COMPLIANCE WITH WORKERS' COMPENSATION ACT
Contractor shall comply with the provisions of the Montana Workers' Compensation Act while performing work for the State of Montana in accordance with 39-71-401, 39-71-405, and 39-71-417, MCA.  Proof of compliance must be in the form of workers' compensation insurance, an independent contractor's exemption, or documentation of corporate officer status.  Neither Contractor nor its employees are State employees.  This insurance/exemption must be valid for the entire contract term and any renewal.  Upon expiration, a renewal document must be sent to the State Procurement Bureau, P.O.  Box 200135, Helena, MT 59620-0135.

11.
COMPLIANCE WITH LAWS
Contractor shall, in performance of work under this contract, fully comply with all applicable federal, state, or local laws, rules, and regulations, including but not limited to, the Montana Human Rights Act, the Civil Rights Act of 1964, the Age Discrimination Act of 1975, the Americans with Disabilities Act of 1990, and Section 504 of the Rehabilitation Act of 1973.  Any subletting or subcontracting by Contractor subjects subcontractors to the same provision.  In accordance with 49-3-207, MCA, Contractor agrees that the hiring of persons to perform this contract will be made on the basis of merit and qualifications and there will be no discrimination based upon race, color, religion, creed, political ideas, sex, age, marital status, physical or mental disability, or national origin by the persons performing this contract.

12.
DISABILITY ACCOMMODATIONS
The State does not discriminate on the basis of disability in admission to, access to, or operations of its programs, services, or activities.  Individuals who need aids, alternative document formats, or services for effective communications or other disability related accommodations in the programs and services offered are invited to make their needs and preferences known to this office.  Interested parties should provide as much advance notice as possible.
13.
REGISTRATION WITH THE SECRETARY OF STATE
Any business intending to transact business in Montana must register with the Secretary of State.  Businesses that are incorporated in another state or country, but which are conducting activity in Montana, must determine whether they are transacting business in Montana in accordance with 35-1-1026 and 35-8-1001, MCA.  Such businesses may want to obtain the guidance of their attorney or accountant to determine whether their activity is considered transacting business.

If businesses determine that they are transacting business in Montana, they must register with the Secretary of State and obtain a certificate of authority to demonstrate that they are in good standing in Montana.  To obtain registration materials, call the Office of the Secretary of State at (406) 444-3665, or visit their website at http://sos.mt.gov.
14.
CONTRACT TERMINATION
14.1  Termination for Cause with Notice to Cure Requirement.  The State may terminate this contract in whole or in part for Contractor’s failure to materially perform any of the services, duties, terms, or conditions contained in this contract after giving Contractor written notice of the stated failure.  The written notice must demand performance of the stated failure within a specified period of time of not less than 30 days.  If the demanded performance is not completed within the specified period, the termination is effective at the end of the specified period.  
14.2  Termination for Convenience.  The State may, by written notice to Contractor, terminate this contract without cause and without incurring liability to Contractor.  The State shall give notice of termination to Contractor at least 30 days before the effective date of termination.  The State shall pay Contractor only that amount, or prorated portion thereof, owed to Contractor up to the date the State's termination takes effect.  This is Contractor's sole remedy.  The State shall not be liable to Contractor for any other payments or damages arising from termination under this section, including but not limited to general, special, or consequential damages such as lost profits or revenues.

14.3  Termination for Cause with Notice to Cure Requirement.  Contractor may terminate this contract for the State’s failure to perform any of its duties under this contract after giving the State written notice of the failure.  The written notice must demand performance of the stated failure within a specified period of time of not less than 30 days.  If the demanded performance is not completed within the specified period, the termination is effective at the end of the specified period.

14.4  Reduction of Funding.  The State must by law terminate this contract if funds are not appropriated or otherwise made available to support the State's continuation of performance of this contract in a subsequent fiscal period.  (18-4-313(4), MCA.)  If state or federal government funds are not appropriated or otherwise made available through the state budgeting process to support continued performance of this contract (whether at an initial contract payment level or any contract increases to that initial level) in subsequent fiscal periods, the State shall terminate this contract as required by law.  The State shall provide Contractor the date the State's termination shall take effect.  The State shall not be liable to Contractor for any payment that would have been payable had the contract not been terminated under this provision.  As stated above, the State shall be liable to Contractor only for the payment, or prorated portion of that payment, owed to Contractor up to the date the State's termination takes effect.  This is Contractor's sole remedy.  The State shall not be liable to Contractor for any other payments or damages arising from termination under this section, including but not limited to general, special, or consequential damages such as lost profits or revenues.
15.
EVENT OF BREACH – REMEDIES

15.1  Event of Breach by Contractor.  Any one or more of the following Contractor acts or omissions constitute an event of material breach under this contract:

· products or services furnished  fail to conform to any requirement; 

· failure to submit any report required by this contract; 

· failure to perform any of the other terms and conditions of this contract, including but not limited to beginning work under this contract without prior State approval or breaching Section 20.1 obligations; or

· voluntary or involuntary bankruptcy or receivership.
15.2  Event of Breach by State.  The State’s failure to perform any material terms or conditions of this contract constitutes an event of breach.
15.3  Actions in Event of Breach.  
Upon Contractor’s material breach, the State may:

· terminate this contract under Section 14.1 and pursue any of its remedies under this contract, at law, or in equity; or

· treat this contract as materially breached and pursue any of its remedies under this contract, at law, or in equity.

Upon the State’s material breach, Contractor may:

· terminate this contract under Section 14.2 and pursue any of its remedies under this contract, at law, or in equity; or
· treat this contract as materially breached and, except as the remedy is limited in this contract, pursue any of its remedies under this contract, at law, or in equity.
16.
FORCE MAJEURE
Neither party is responsible for failure to fulfill its obligations due to causes beyond its reasonable control, including without limitation, acts or omissions of government or military authority, acts of God, materials shortages, transportation delays, fires, floods, labor disturbances, riots, wars, terrorist acts, or any other causes, directly or indirectly beyond the reasonable control of the nonperforming party, so long as such party uses its best efforts to remedy such failure or delays.  A party affected by a force majeure condition shall provide written notice to the other party within a reasonable time of the onset of the condition.  In no event, however, shall the notice be provided later than five working days after the onset.  If the notice is not provided within the five day period, then a party may not claim a force majeure event.  
A force majeure condition suspends a party’s obligations under this contract, unless the parties mutually agree that the obligation is excused because of the condition.  

17.
WAIVER OF BREACH

Either party’s failure to enforce any contract provisions after any event of breach is not a waiver of its right to enforce the provisions and exercise appropriate remedies if the breach occurs again.  Neither party may assert the defense of waiver in these situations.    

18.
CONFORMANCE WITH CONTRACT
No alteration of the terms, conditions, delivery, price, quality, quantities, or specifications of the contract shall be granted without the State Procurement Bureau’s prior written consent.  Product or services provided that do not conform to the contract terms, conditions, and specifications may be rejected and returned at Contractor’s expense.  

19.
LIAISON AND SERVICE OF NOTICES
All project management and coordination on behalf of the State shall be through a single point of contact designated as the State's liaison. Contractor shall designate a liaison that will provide the single point of contact for management and coordination of Contractor's work. All work performed pursuant to this contract shall be coordinated between the State's liaison and the Contractor's liaison.


 will be the liaison for the State.

(Address):

(City, State, ZIP):

Telephone: 

Cell Phone: 

Fax:

E-mail: 


 will be the liaison for the Contractor.

(Address):

(City, State, ZIP):

Telephone: 

Cell Phone: 

Fax:

E-mail: 

19.1  Notifications.  The State's liaison and Contractor's liaison may be changed by written notice to the other party.  Written notices, requests, or complaints must first be directed to the liaison.  Notice may be provided by personal service, mail, or facsimile.  If notice is provided by personal service or facsimile, the notice is effective upon receipt; if notice is provided by mail, the notice is effective within three business days of mailing.  A signed and dated acknowledgement of the notice is required of both parties. 

20.
MEETINGS
20.1  Technical or Contractual Problems.  Contractor shall meet with the State's personnel, or designated representatives, to resolve technical or contractual problems occurring during the contract term or to discuss the progress made by Contractor and the State in the performance of their respective obligations, at no additional cost to the State.  The State may request the meetings as problems arise and will be coordinated by the State.  The State shall provide Contractor a minimum of three full working days notice of meeting date, time, and location.  Face-to-face meetings are desired; however, at Contractor's option and expense, a conference call meeting may be substituted.  Contractor’s consistent failure to participate in problem resolution meetings, Contractor missing or rescheduling two consecutive meetings, or Contractor’s failure to make a good faith effort to resolve problems may result in termination of the contract.

21.
CONTRACTOR PERFORMANCE ASSESSMENTS
The State may do assessments of the Contractor's performance. This contract may be terminated for one or more poor performance assessments. Contractors will have the opportunity to respond to poor performance assessments. The State will make any final decision to terminate this contract based on the assessment and any related information, the Contractor's response and the severity of any negative performance assessment. The Contractor will be notified with a justification of contract termination. Performance assessments may be considered in future solicitations.

22.
TRANSITION ASSISTANCE
If this contract is not renewed at the end of this term, or is terminated prior to the completion of a project, or if the work on a project is terminated, for any reason, the Contractor must provide for a reasonable period of time after the expiration or termination of this project or contract, all reasonable transition assistance requested by the State, to allow for the expired or terminated portion of the services to continue without interruption or adverse effect, and to facilitate the orderly transfer of such services to the State or its designees. Such transition assistance will be deemed by the parties to be governed by the terms and conditions of this contract, except for those terms or conditions that do not reasonably apply to such transition assistance. The State shall pay the Contractor for any resources utilized in performing such transition assistance at the most current rates provided by the contract. If there are no established contract rates, then the rate shall be mutually agreed upon. If the State terminates a project or this contract for cause, then the State will be entitled to offset the cost of paying the Contractor for the additional resources the Contractor utilized in providing transition assistance with any damages the State may have otherwise accrued as a result of said termination.  

23.
CHOICE OF LAW AND VENUE
Montana law governs this contract.  The parties agree that any litigation concerning this bid, proposal, or this contract must be brought in the First Judicial District in and for the County of Lewis and Clark, State of Montana, and each party shall pay its own costs and attorney fees.  

24.
TAX EXEMPTION  
The State of Montana is exempt from Federal Excise Taxes (#81-0302402).
25.
AUTHORITY
This contract is issued under authority of Title 18, Montana Code Annotated, and the Administrative Rules of Montana, Title 2, chapter 5.

26.  
SEVERABILITY CLAUSE

A declaration by any court or any other binding legal source that any provision of the contract is illegal and void shall not affect the legality and enforceability of any other provision of the contract, unless the provisions are mutually and materially dependent.
27.
SCOPE, AMENDMENT, AND INTERPRETATION
27.1  Contract.  This contract consists of (insert number) numbered pages, any Attachments as required, Solicitation # (insert solicitation number), as amended, and Contractor's response, as amended.  In the case of dispute or ambiguity arising between or among the documents, the order of precedence of document interpretation is the same.  

27.2  Entire Agreement.  These documents are the entire agreement of the parties. They supersede all prior agreements, representations, and understandings.  Any amendment or modification must be in a written agreement signed by the parties.

28.
EXECUTION

The parties through their authorized agents have executed this contract on the dates set out below.

	STATE OF MONTANA
	(INSERT CONTRACTOR'S NAME)

	(Insert Agency Name)
	(Insert Address)

	(Insert Address)
	(Insert City, State, Zip)

	Insert City, State, Zip)
	FEDERAL ID # 

	
	

	
	

	BY: 

	BY: 


	(Name/Title)
	(Name/Title)

	
	

	
	

	

	


	(Signature)
	(Signature)

	
	

	DATE:  

	DATE:  


	
	

	
	

	Approved as to Legal Content:
	

	
	

	
	

	

	

	NRDP Legal Counsel
(Date)
	

	
	

	Approved as to Form:
	

	
	

	
	

	

	

	Procurement Officer
(Date)
	

	State Procurement Bureau
	


� The 2012 Restoration Plans are available on the NRDP website at: � HYPERLINK "https://doj.mt.gov/wp-content/uploads/Final-AT-Restoration-Plan-Combined.pdf" �https://doj.mt.gov/wp-content/uploads/Final-AT-Restoration-Plan-Combined.pdf�
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