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To All Offerors:

Attached are written questions received in response to this RFP.  These questions, along with the State's response, become an official amendment to this RFP.

All other terms of the subject "Request for Proposal" are to remain as previously stated.

Acknowledgment of Addendum:

The offeror for this solicitation must acknowledge receipt of this addendum.  This page must be submitted at the time set for the proposal opening or the proposal may be disqualified from further consideration.

I acknowledge receipt of Addendum No 1.
Signed: ___________________________________

Company Name: ____________________________

Date: ______________________

Sincerely,

Penny Moon
Senior Contracts Officer

	Question Number
	Page Number
	Section Number
	Questions & Answers for RFP # 14-2881P

	1. 
	5
	1.1
	Q.    Will the participants be allowed to do an in plan transfer from a frozen provider to the newly selected provider?
A.     Yes.  Legacy accounts from previous 403(b) providers will be allowed to transfer to the active MUS 403(b) plan if the participant chooses to do so.  401(a) accounts will need to be mapped and transferred to the new provider as referenced in Section 3.6 of the RFP.

	2. 
	5
	1.1
	Q.     Does the HR department for each participating institution monitor and determine each employee’s eligibility for the MUS-RP plan?
A.     Yes.

	3. 
	5
	1.2
	Q.     Stated: The contract period is three years, beginning October 1, 2014 and ending June 30, 2017 inclusive. 
Please confirm eligibility to quote a full three year term October 1, 2014 and ending September 30, 2017.

A.     The contract term will be from October, 1 2014 to September 30, 2017 for a three year contract.

	4. 
	12
	3.1
	Q.     Is the number of vendors of the limited additional legacy accounts known?
A.     No. 

	5. 
	12 & 52
	3.1 & Appendix D
	Q.     $428,920,930 is listed as TIAA-CREF’s balance for the 401(a) plan; however, 3.1 indicates the total assets in the MUS-RP as of December 31, 2013 were approximately $482,310,000. Please confirm appropriate level of assets in the 401(a) plan. If $482,310,000 represents the correct level of assets to use, please detail portion held in 10-year payout restriction for TIAA-CREF Traditional balance.
A.     The 401(a) has approximately $482,310,000 in assets as of December 31, 2013.  See response to question 18.

	6. 
	12
	3.1
	Q,     To extent possible, please provide the number of duplicate/crossover participants are the 3,775 actively contributing to the 401(a) plan and 800 actively contributing 403(b) participants? 

To extent possible, please detail assets associated with active and termed participants for each of the plans

Please estimate within the withdrawal amount what portion is due to in-service withdrawals.

A.     Information is not available.

	7. 
	12
	3.1
	Q.     Please confirm the number of unique participants in the 403(b) plan.  Can participants have accounts at more than one provider?
A.     The 403(b) plan has 1,981 unique Social Security Numbers with a non-zero balance.  Participants can have accounts with more than one 403(b) provider.

	8. 
	12
	3.1
	Q.     Is information available about the current number of participants and assets broken down by provider including the legacy frozen providers?
A.    T. Rowe Price and the legacy provider information are unavailable.  Current 403(b) plan provider asset information is broken down below.  All data is current as of December 31, 2013.
ING:  36 accounts (actively contributing accounts unknown)/approximately $1,145,000 in assets.
MetLife:  64 actively contributing (total accounts unknown)/approximately 1,431,000 in assets.  

TIAA-CREF:  1,635 accounts (500 actively contributing)/approximately $132,790,000 in assets

Valic:  569 (259 actively contributing)/approximately $30,370,000 in assets

Legacy platforms will be frozen and the investment lineup for the new plan has not been finalized.

	9. 
	13
	3.2.4
	Q.     (1) Will FVCC continue to operate its own 403b plan?  (2) While FVCC operates their own plan, should their 403b plan be considered part of this bid as a separate plan?
A.     At this time, FVCC will continue to operate its own 403(b) plan.  FVCC’s plan should not be considered part of the RFP response.

	10. 
	13
	3.2.4
	Q.     We ask that you please detail and provide the number of payroll service configurations and contacts. Based on information within the RFP, we have estimated 10 different versions of payroll systems.

How many payroll/HR contacts would the contractor need to work with on reconciliation, funding, and manual corrections?
A.     There are six payroll reconciliations.  The offeror will work with six main payroll/HR contacts.  Once the offeror establishes the requirements of the feed file, the MUS campuses will adhere to those requirements.

	11. 
	13
	3.2.4
	Q.     Please provide the number of payroll files submitted annually to the provider.
A.     See the response to question 10.

	12. 
	13
	3.2.6
	Q.     Stated: The Defined Contribution retirement plans include an IRC §401(a) Defined Contribution plan known as MUS-RP and five IRC §403(b) plans.

· Please confirm differentiators among the 5 403(b) plans. Is this a reference to the 5 existing plan vendors? Are separate plan documents maintained? 

· Who is responsible for maintaining plan documents and SPD for the MUS Retirement plan as well as the 403(b) plan?

· Can you please provide each of the plan documents as the links in Appendix C do not seem to include.
A.     The five current plan vendors are ING, MetLife, TIAA-CREF, Valic, and T. Rowe Price (T. Rowe Price is closed for new accounts and contributions).  Separate plan documents are not maintained for these plans.  

OCHE is responsible for maintaining the plan documents for the MUS-RP as well as the 403(b) plans. 
Both the MUS-RP and 403(b) plan documents have been posted on the website with the responses to these questions.  

	13. 
	14
	3.2.6
	Q.     Are the mandatory employee contributions under the MUS-RP plan treated as IRC Section 414(h) pick up contributions?
A.     Yes.

	14. 
	14
	3.2.7
	Q.     Stated: MUS Benefits Office works with participant attorneys to develop final approval for all Family Law Order’s (“FLO”) for the MUS-RP. Upon approval, FLO documents will be submitted to the record keeper for administration.
Please describe further how this affects the administration of MUS plan and requirements that affects the DC provider?
A.     The MUS-RP/403(b) provider will be responsible for administering all approved FLO as directed by the plan document.

	15. 
	14 & 15
	3.2.7(2) & 3.2.7(14)
	Q.     Does Valic’s Retirement Manager Product provide approval of loan requests under the plans?  
Is this service responsible for monitoring and communicating required minimum distribution requirements to participants? 
A.     Yes.  
Yes, monitoring, compliance, and communication will be assumed by the offeror.

	16. 
	14
	3.2.7(3)
	Q.     Can a specimen copy of the FLO documents submitted to record keepers be provided?
A.     No.  The MUS does not have a specimen copy. The MUS administers pursuant to court decree.

	17. 
	15
	3.3.1
	Q.     Stated: Contractor must provide customizable administrative enrollment and other Plan forms that may be required for the administration of the Plans.

Please detail how the election for PERS, TRS or MUS Retirement Plan is managed. What are MUS’ thoughts on outsourcing this election process to the DC Provider? 

A.     Each campus’ HR Office works to provide the appropriate retirement plan choices to the employee based on the employee’s past employment experience.  Due to the complexity in the position classification of employees, which classification is an HR function, for purposes of the qualifications of each retirement system, it is unlikely this is something that could be outsourced to the new provider.

	18. 
	16
	3.3.5
	Q.     Please confirm if there are any surrender charges/fees or restrictions for participants if they elect to move their account to the selected provider.
A.    MUS anticipates minimal, if any, surrender charges may be incurred.

	19. 
	16
	3.3.6(3)
	Q.     Are loans available only under the 403(b) plan or under both the MUS-RP and 403(b) plan?
A.     Loans are only available under the 403(b) plan.  Loans are not permitted in the MUS-RP (401(a)).

	20. 
	17
	3.3.6.2
	Q.     Do spousal consent requirements apply as the plans are not subject to ERISA?
A.     Yes, spousal consent is required.

	21. 
	17
	3.3.7
	Q.     Does the current level of onsite education provided by the vendors under both plans meet the expectations of the MUS employees across all locations?
A.     No, MUS believes there is a low level of engagement and seeks to provide significant improvement in meaningful and effective education offerings.

	22. 
	17
	3.3.7
	Q.     Are there specific enhancements desired for the onsite education program?
A.      See response to question 21.

	23. 
	17
	3.3.7
	Q.     What additional retirement education services would MUS see as beneficial to its employees? Have surveys or focus groups been conducted to determine employee satisfaction? If so, can that data be shared?
A.     MUS will not provide specific information regarding the marketing and education components.  MUS surveyed the HR staff on each campus, but will not provide that information at this time.  Information will be provided to the new contractor once the contract is in place.

	24. 
	20
	3.3.8
	Q.     We’ve carefully reviewed, and understand that you are looking for a set hourly fee for services with payment as a monthly flat fee without mark-up; however, please share MUS’s thoughts on the ability to propose alternative cost proposal options such as including as bundled within price per participant or as an annual fee.

What level of onsite (# of days) is provided to MUS today? Do you feel the current level of support is satisfactory?
A.     MUS interprets price per participants and annual fee as flat fees.  MUS would accept an alternative cost proposal provided the cost proposal is explicit, clearly written and all fees are disclosed.  Additionally, offerors wishing to provide alternative cost proposals must provide a comparable cost proposal with the fees broken down to hourly fees for services in order for the MUS to score the cost proposal based on RFP specifications.
Level of onsite is unknown.  See question 21.

	25. 
	20
	3.3.8(5)(a)
	Q.     Please confirm an hourly fee will be set for the creation of customized materials under section 3.3.7(9).
A.     Yes, with receipts to document costs.  MUS will only pay for actual cost and reserves the right to work with contractor to ensure costs accrued are not unreasonable.

	26. 
	21
	3.4.1
	Q.     We understand that plan contributions are fully vested at the time they are made. Are plan contributions subject to a vesting schedule and held by MUS until vested? 

On what frequency are the employer contributions forwarded and processed at TIAA-CREF?
A.     Plan contributions in the MUS-RP are not subject to a vesting schedule.  
Contributions are forwarded to the recordkeeper when the contributions are made.

	27. 
	22
	3.4.3
	Q.     We are looking to better understand the scope of coordination necessary for the DC Provider related to compliance for distributions, loans and hardships with frozen and legacy vendors holding Plan assets. 

· Currently what vendors are participants allowed to request a new loan?  Please detail how many current outstanding loans exist at each vendor.
· What in–service withdrawal types (ex. Hardship) are available at these vendors?

· Currently what vendors are participants allowed to request in-service withdrawals? Please detail the type of in –service withdrawals (i.e., hardship) available at these vendors?

· Can you confirm the last date of contribution and total assets for each of the legacy recordkeeping vendors?

· Are there any additional considerations, such as frozen plans, that need to be considered for loan and hardship compliance?

· What recordkeeping system is utilized for the 403(b) at MetLife (i.e. FASCore)?

· Can participant level data be provided from all vendors (active & frozen)?

· In regards to common remitter services and vendor neutrality, please elaborate on the inclusive services necessary to administer MUS retirement plans.
A.     

· Loans are allowed through all 403(b) plan providers (ING, MetLife, TIAA-CREF, and Valic).  Information on current outstanding loans is not available.

· Allowable in-service distributions from the 403(b) plans include distributions from rollover accounts, age 59 ½, hardship withdrawals, and disability as outlined in the 403(b) plan document.
· In-service withdrawals can be requested from all 403(b) plan providers.  Allowable in-service distributions from the 403(b) plans include:  distributions from rollover accounts, age 59 ½, hardship withdrawals, and disability.  Please see posted 403(b) plan document.

· No.  MUS cannot confirm the last date of contribution and total assets for the legacy recordkeeping vendors.
· Loans remain at legacy providers.
· MUS has no information regarding MetLife’s recordkeeping system.

· See question 8 for participant data for active vendors.  Data cannot be provided for frozen vendors.

· The selected recordkeeper would only have responsibility for remitting to new investments on the new platform and has no responsibility to remit to legacy vendors.

	28. 
	22
	3.4.3
	Q.     Is the State seeking to select a vendor to replace Valic’s Retirement Manager Product?  
If all ongoing contributions are expected to go to the single record keeper selected, would common remitter services be necessary?
A.     Yes, the State seeks a vendor to replace Valic’s Retirement Manager Product.  
 Yes, common remitter services would be necessary. 

	29. 
	23
	3.6
	Q.     Are there any surrender charges, withdrawal restrictions and/or market value adjustments applicable to any of the investment options?  If so, please provide the dollar amount of assets affected and the estimated surrender charge and/or market value adjustment.
A.     See question 18.

	30. 
	28
	5.1
	Q.     Please provide the breakdown of the total number of participants by the number of actively contributing participants verses those holding a balance and not actively contributing.
A.     See question 8.

	31. 
	28
	5.1
	Q.     Please confirm that the new recordkeeper will only record-keep the active 403b participants since the 403b accounts are currently individual contracts. If so, does that mean we should price the 403b plan based on 800 participants rather than 2,200?
A.    Yes.

	32. 
	28
	5.1
	Q.     Will any data aggregation services (to aggregate data from the legacy 403b vendors) be required of the new 403b vendor?
A.     Yes.

	33. 
	28
	5.1
	Q.     We are completely open architecture with no proprietary fund requirement and will provide the requested quotes as such. However, would you also like an alternate quote utilizing our general account product? If so, what are the assets in each plan in the stable value today?
A.     The MUS is looking for an open architecture platform with no proprietary fund requirements.  Alternative platforms are not recommended at this time.  MUS does not currently offer stable value.

	34. 
	33
	Appendix B
	Q.      Fidelity has provided responses to MUS’ proposed draft contract. Fidelity has included in the RFP response a sample trust and recordkeeping agreement for the 401(a) Plan. Fidelity’s expectation is that the provisions in the sample contract would be included in the draft contracts to be negotiated by the parties. Each contract would be customized as required for each plan type. 
A.     The MUS does not agree to include the provisions in the contract which are derived from the sample trust and recordkeeping agreement.

	35. 
	33
	1
	Q.    Fidelity agrees to Section 1. “Effective Date, Duration, and Renewal”, subject to Fidelity having the right to terminate the agreement for convenience after the first three years. 
A.    Note that the contract effective date is October 1, 2014 through September 30, 2017.  If the contract is renewed for additional periods the contractual terms and conditions will remain essentially the same as the original term.

	36. 
	33
	2
	Q.    Fidelity will guarantee its fees for the first three years of the contract subject to changes in the fee assumptions.  Fidelity proposes that the contract include detailed fee assumptions. If such assumptions change then the parties may re-negotiate fees.
A.     No, MUS would have to be able to change the assumptions.

	37. 
	34
	3
	Q.     Fidelity agrees to provide the services as described in the Statement of Work included in the final executed contract. Fidelity’s responses are subject to certain assumptions that may change during the discovery and implementation process and therefore may not accurately reflect the final agreed upon services and fees.   
A.     The final executed contract will be the governing document.

	38. 
	34
	4
	Q.     Fidelity agrees to make a representation in the contract to perform the services in accordance with MUS’s direction and the terms of the Agreement. Fidelity will not provide a warranty.
A.     Not acceptable to MUS.

	39. 
	34
	5
	Q.     Fidelity proposes amounts owed due to a breach of the contract be determined and managed through a dispute resolution process rather than through an automatic withholding of fees.
A.     The MUS does not agree to manage through a dispute resolution process.  

	40. 
	34
	6
	Q.    Fidelity agrees to Section 6.1, subject to the requirements outlined in the Inspection and Audit section of the sample contract. Fidelity will provide access to records on an annual basis subject to the requirement outlined in the sample contract. Fidelity maintains records for the length of time required to comply with laws applicable to Fidelity as a provider of the services. Such a period of time may be more or less than 7 years.  
A.    Records must be kept for a minimum of seven years after the completion of the contract. 

	41. 
	34
	7
	Q.    As a provider of services for multiple clients sharing the same recordkeeping platform, Fidelity requires the flexibility to assign, transfer or subcontract without client consent. Fidelity will commit contractually to retain any liability and responsibility under the contract as if the services were performed by Fidelity. 
A.     Montana law at 18-4-141(1), MCA provides that a contract or order or any interest in a contract or order may not be transferred, assigned, or subcontracted by the party to whom the contract or order is given to any other party without the express written approval of the state, and the state may declare void any unapproved transfer, assignment, or subcontract.

	42. 
	35
	8
	Q.    Fidelity agrees to indemnify MUS for losses directly resulting from Fidelity’s negligence, bad faith or breach of the agreement. Fidelity expectation is that to the extent permitted by the laws of the State of Montana, MUS would agree to indemnify Fidelity for all losses related to the Plan or Services, other than losses airing from Fidelity’s negligence, breach of the agreement or bad faith. Please see the Indemnification section of the sample agreement for more detail. 
A.     MUS will not agree to this language.

	43. 
	35
	8
	Q.     We would propose a slight change to the Hold Harmless/Indemnification provision, for the sake of internal consistency, as follows:
“Contractor agrees to protect, defend, and save the MUS, State, its elected and appointed officials, agents, and employees, while acting within the scope of their duties as such, harmless from and against all claims, demands, causes of action of any kind or character, including the cost of defense thereof, that the MUS shall incur or suffer, which arise out of, result from or relate to any negligent act or willful misconduct, arising out of services performed or omissions of services or in any way resulting from the negligent acts or omissions of Contractor and/or its agents, employees, representatives, assigns, subcontractors, except the sole negligence of the MUS or the State under this contract.”
A.     No, the MUS will not agree to this language.

	44. 
	35
	9
	Q.     9.2: Fidelity’s policies do not apply separately to each location or project.

9.4:  Fidelity agrees to two year tail for claims in lieu of three.  

9.5: Fidelity does not disclose deductibles, but can indicate that they are Fidelity’s  responsibility

9.6:  Fidelity does not provide copies of its insurance policies, because they are viewed as proprietary. Fidelity will agree to provide notice of instances of material reductions in coverage.

9.7: Fidelity will evidence fidelity bond coverage by providing a certificate.
A.     9.2 – The MUS will agree to specify that insurance shall apply to the project.  

9.4 - The MUS will not agree to a two year tail.
9.5 – Fidelity will need to disclose deductibles or self-insured retention.

9.6 – An ACORD certificate of liability, as opposed to copies of policies, is acceptable. 
9.7 – Evidence of fidelity bond coverage with certificate is acceptable.

	45. 
	35
	9.2
	Q.     As our policies are not specific to any one client. For the sake of internal consistency, we would propose a slight change to the Primary Insurance provision, as follows:
Contractor's insurance coverage shall be primary insurance with respect to the State, its officers, officials, employees, and volunteers and shall apply separately to each project or location. Any insurance or self-insurance maintained by the State, its officers, officials, employees, or volunteers shall be excess of Contractor's insurance and shall not contribute with it.
A.     MUS will accept the language specific to project, as follows:  “… and volunteers and shall apply to the project.”

	46. 
	35
	9.3
	Q.     We would propose a slight change to the Specific Requirements for Commercial General Liability provision, for the sake of internal consistency, as follows:
Contractor shall purchase and maintain occurrence coverage with combined single limits for bodily injury, personal injury, and property damage of $1,000,000 per occurrence and $2,000,000 aggregate per year to cover such claims as typically covered under a commercial general liability policy as may be caused by any act, omission, or negligence of Contractor or its officers, agents, representatives, or assigns or subcontractors.
A.     MUS will accept the inserted language in addition to the following: “… or subcontractors.  Subcontractors or assigns, if any, must provide evidence of insurance coverage meeting the requirements of this contract.”

	47. 
	35
	9.4
	Q.     We would propose a slight change to the Specific Requirements for Professional Liability provision, for the sake of internal consistency, as follows:
Contractor shall purchase and maintain occurrence coverage with combined single limits for each wrongful act of $25,000,000 $10,000,000 per occurrence and $25,000,000 $10,000,000 aggregate per year to cover such claims as may be caused by any act, omission, negligence of Contractor or its officers, agents, representatives, assigns, or subcontractors. Note:  If "occurrence" coverage is unavailable or cost prohibitive, Contractor may provide "claims made" coverage provided the following conditions are met:  (1) the commencement date of this contract must not fall outside the effective date of insurance coverage and it will be the retroactive date for insurance coverage in future years; and (2) the claims made policy must have a three two -year tail for claims that are made (filed) after the cancellation or expiration date of the policy or coverage will continue three years past the contract expiration date. (Current retention on the miscellaneous professional liability policy is $5,000,000.)
A.     These changes are not acceptable.

	48. 
	35
	9.6
	Q.     We would propose a slight change to the Certificate of Insurance/Endorsements provision. We do not provide copies of our insurance policies to third parties. We purchase many of our policies with affiliated companies and they may contain confidential, private information that we should not share with third parties. For the sake of internal consistency, we propose the following slight change:
A certificate of insurance from an insurer with a Best's rating of no less than A- indicating compliance with the required coverages, has been received by the State Procurement Bureau, P.O. Box 200135, Helena, MT 59620-0135. Contractor must notify the State immediately of any material change in insurance coverage, such as changes in limits, coverages, change in status of policy, etc. The State reserves the right to require complete copies of insurance policies at all times.
A.     See response to question 44.

	49. 
	35
	9.7
	Q.     We would propose a slight change to the Fidelity Bond provision, for the sake of internal consistency, as follows:
Contractor shall purchase and maintain a fidelity bond in the amount of $1,000,000 per occurrence and $2,000,000 aggregate that provides coverage for fraud, theft, embezzlement, failure to faithfully perform duties, burglary and theft of cash by employees or third parties other than employees, forgery/alteration, computer fraud, and other dishonest acts of any employee, agent, or documents and who provides for the disbursement or delivery (including electronic transmission) of money, funds, securities, supplies, or other property. The fidelity bond must remain in effect for the entire contract period. a certificate of insurance evidencing the fidelity bond must will be provided to the following address:  State Procurement Bureau, P.O. Box 200135, Helena, MT  59620-0135.   Please note that the bond is not specific to MUS.
A.     This is not acceptable.

	50. 
	35
	11
	Q.    Fidelity will agree to comply with all federal, state or local laws applicable to Fidelity as a provider of the services. Fidelity will need direction from MUS regarding local laws which MUS’ believes are applicable to the services. Fidelity’s position, based on the nature of the services is that Section 504 of the Rehabilitation Act of 1973 is not applicable. Fidelity will be performing defined contribution recordkeeping services and will not be receiving any funds from the federal government.  Due to the multi-client platform, Fidelity is unable to flow down specific client requests to contracts with its subcontractors. However, Fidelity does require its contractors to agree to substantially similar provisions regarding compliance with law. 
A.     MUS will accept.

	51. 
	37
	14.1
	Q.     We would propose a slight change to the Patent and Copyright Protection – Third Party Claim provision, as follows:
“If a third party makes a claim against the State that the products furnished under this contract infringe upon or violate any patent or copyright, the State shall promptly notify Contractor.  Contractor shall defend such claim in the State's name or its own name, as appropriate, but at Contractor's expense.  Contractor shall indemnify the State against all costs, damages, attorney fees, and all other costs and expenses of litigation that accrue as a result of such claim.  If the State reasonably concludes that its interests are not being properly protected, or if principles of governmental or public law are involved, it may enter any action, at its own expense.”
A.     This is not acceptable language.

	52. 
	37
	15
	Q.    Fidelity proposes that both parties have the right to terminate for convenience subject to 180 days’ notice. The 180 days’ notice period ensures sufficient time for the orderly transition of all data, records and services to another provider. In addition, Fidelity proposes that the termination for clause be mutual.
A.     MUS will not accept termination for convenience to be mutual.  MUS will accept termination for cause can be mutual.

	53. 
	37
	16
	Q     Fidelity agrees to bullet item number four, but requires that there be a material standard attached to the other three bulleted items in order for the events described to rise to a material breach. For example, Fidelity may be supplying a number of reports as part of the ongoing services and failure to deliver one report would not rise to a level of a material breach. As noted earlier, the services to be provided will be agreed up in the final contract. Fidelity will represent to perform the services as documented in the final contract. With respect to 16.2, Fidelity proposes that the section be modified to provide for Fidelity to have the right to cure the breach. 
A.     Section 15.1 allows the contractor time to cure the breach.

	54. 
	39
	20.3
	Q.    There will be a number of individuals supporting the MUS relationship ranging from call center representatives to project managers. The majority of Fidelity personnel will not be exclusive to MUS and thus Fidelity needs to retain hiring and assigning authority. Fidelity will assign a Relationship Manager, Implementation Project Manager and Client Service Manager to the MUS relationship. In the event MUS is dissatisfied with the performance of these individuals, the parties will work in good faith to develop a mutually agreeable solution.
A.     MUS will accept.

	55. 
	39
	22
	Q.     Fidelity requires more detail on how MUS defines and measures a “poor performance assessment”. In addition how is the “poor performance assessment” different than the material breach as outlined in Section 16 of the Contract  As noted earlier, Fidelity agrees to provide audit rights subject to the provision set forth in the Fidelity’s sample agreement.   
A.     Poor performance may include instances or patterns of behavior that do not rise to the level of breach on their own, but when considered on the whole result in unsatisfactory delivery of services and/or execution of contractual duties. One or more poor performance assessment may constitute a finding of material breach.

	56. 
	40
	23
	Q.    Fidelity agrees to provide transition assistance for up to sixty days post termination of the Agreement. Please see the transition services schedule included in the sample agreement for more detail of the services to be provided and the associated fees. As noted earlier any losses resulting as a result of a breach will be determined and managed through the dispute resolution process and not through fee offsets. 
A.     MUS will not accept these changes.

	57. 
	40
	28.1
	Q.     As noted earlier, Fidelity’s responses to the RFP are subject to certain assumptions which may change during the discovery and implementation process. During the contract negotiation process the parties will work to agree on a Statement of Work and Schedule of Fees that will supersede the RFP response. Fidelity proposes that the final executed contract be the governing document.  
A.     Section 28.1 acknowledges the contract as first in the order of precedence.

	58. 
	42
	App. C
	Q.     1. The 2nd link to the MUS BOR Authority does not appear to be functioning.  Can a replacement link be provided?
2. It appears the plan documents for both plans are codified under State statute and/or regulations and policies.  Please confirm if the State will be adopting plan documents separate and apart from those provided in Appendix C.
A.     The MUS BOR Authority can be found on the MUS website under the BOR Policy and Procedures Manual tab Section 803.2:  http://www.mus.edu/borpol/default.asp
Plan documents have been posted along with the question responses.  The MUS plans to revise both the 401(a) and 403(b) plan documents with the help of the new record keeper and MUS’s investment consultant.


SAMPLE ONLY-TERMS AND CONDITIONS ARE SUBJECT TO CHANGE BASED ON SERVICES, FEE STRUCTURE AND INVESTMENT LINE UP 

 TRUST AGREEMENT

Between

[SPONSOR]

And

FIDELITY MANAGEMENT TRUST COMPANY

[                                                           ] PLAN

TRUST

Dated as of [                         ], 201_

TRUST AGREEMENT, dated as of the [     ] day of [     ], 201_ (the “Effective Date”), between the [SPONSOR],  a state entity, having an office at [     ] (the "Sponsor"), and FIDELITY MANAGEMENT TRUST COMPANY, a Massachusetts trust company, having an office at 82 Devonshire Street, Boston, Massachusetts 02109 (the "Trustee").

WITNESSETH:
WHEREAS, the Sponsor is the sponsor of the [               ] (the "Plan"); and

WHEREAS, the Sponsor wishes to establish a single trust to hold and invest assets of the Plan for the exclusive benefit of Participants, as defined herein, in the Plan and their beneficiaries; and 
WHEREAS, the Trustee is willing to hold and invest the aforesaid Plan assets in trust among several investment options selected by the Sponsor; and

WHEREAS, the Sponsor also wishes to have the Trustee perform certain ministerial recordkeeping and administrative functions under the Plan; and

WHEREAS, the Trustee is willing to perform recordkeeping and administrative services for the Plan if the services are purely ministerial in nature and are provided within a framework of Plan provisions, guidelines and interpretations conveyed in writing to the Trustee by the Administrator (as defined herein).

NOW, THEREFORE, in consideration of the foregoing premises and the mutual covenants and agreements set forth below, the Sponsor and the Trustee agree as follows:

Section 1
Definitions

The following terms as used in this Trust Agreement have the meaning indicated unless the context clearly requires otherwise:

(a) “ACH” 

“ACH” shall mean Automated Clearing House.

(b) “Administrator”

“Administrator” shall mean [insert entity], identified in the Plan document as the administrator of the Plan or, otherwise, the Plan Sponsor.

(c) “Agreement”

“Agreement” shall mean this Trust Agreement, and the Schedules attached hereto, as the same may be amended and in effect from time to time.

(d)  “BrokerageLink” 

“BrokerageLink” shall mean the Participant directed brokerage investment option offered under the Plan.

(e) “BrokerageLink Core Account” 

“BrokerageLink Core Account” shall mean the money market mutual fund that serves as the settlement vehicle for purchases and sales of securities via BrokerageLink.  All contributions directed to BrokerageLink and all additional BrokerageLink investments are first deposited into the BrokerageLink Core Account.   

(f) “Business Day”

“Business Day” shall mean each day the NYSE is open.

(g) “Code”

“Code” shall mean the Internal Revenue Code of 1986, as it has been or may be amended from time to time.

(h) “Content” 

“Content” shall mean materials, such as text, video or audio material, or graphics, provided by the Sponsor to the Trustee solely to allow the Trustee to post such material on Fidelity NetBenefits® or its successor website.

(i) “EDT”

“EDT” shall mean electronic data transfer.

(j) “Electronic Services” 

“Electronic Services” shall mean communications and services made available via electronic media or otherwise by the Trustee and/or its affiliates to the Sponsor and/or Participants.

(k) “External Account Information” 

“External Account Information” shall mean account information, including retirement savings account information, from third party websites or other websites maintained by Fidelity or its affiliates.

(l) “FBSLLC”

“FBSLLC” shall mean Fidelity Brokerage Services LLC.

(m) “Fidelity Mutual Funds”

“Fidelity Mutual Funds” shall mean any investment company advised by Fidelity Management & Research Company or any of its affiliates. 

(n) “Fidelity Plan Sponsor Webstation®” 

“Fidelity Plan Sponsor Webstation® (PSW®)” shall mean the graphical windows based application that provides current Plan and Participant information including indicative data, account balances, activity and history.

(o) “FIIOC”

“FIIOC” shall mean Fidelity Investments Institutional Operations Company, Inc.

(p) “Fixed Return Investment”  

“Fixed Return Investment” shall mean a group fixed annuity contract issued by an insurance company which credits a fixed rate of interest.

(q) “In Good Order”

“In Good Order” shall mean in a state or condition acceptable to the Trustee in its sole discretion, which the Trustee determines is reasonably necessary for accurate execution of the intended transaction.

(r) “Losses”

“Losses” shall mean any and all loss, damage, penalty, liability, cost and expense, including without limitation, reasonable attorney’s fees and disbursements. 

(s) “Mutual Funds”

“Mutual Funds” shall refer both to Fidelity Mutual Funds and Non-Fidelity Mutual Funds.

(t) “NAV”
“NAV” shall mean Net Asset Value.

(u) “NFSLLC” 

“NFSLLC” shall mean National Financial Services LLC.

(v) “Non-Fidelity Mutual Funds” 
“Non-Fidelity Mutual Funds” shall mean any investment company not advised by Fidelity Management & Research Company or any of its affiliates.

(w) “NYSE”

“NYSE” shall mean the New York Stock Exchange.

(x) “Participant”

“Participant” shall mean, with respect to the Plan, any employee, former employee, or alternate payee with an account under the Plan, which has not yet been fully distributed and/or forfeited, and shall include the designated beneficiary(ies) with respect to the account of any deceased employee, former employee, or alternate payee until such account has been fully distributed and/or forfeited.

(y) “Participant Recordkeeping Reconciliation Period” 

“Participant Recordkeeping Reconciliation Period” shall mean the period beginning on the date of the initial transfer of assets to the Trust and ending on the date of the completion of the reconciliation of Participant records.

(z)  “PIN”

“PIN” shall mean an individual’s personal identification number established in accordance with procedures specified by the Trustee in its sole discretion.

(aa) “Plan”

“Plan” shall mean the [Name of Plan]. 

(ab)  “Plan Administration Discovery & Design Document” 
“Plan Administration Discovery & Design Document” shall mean the document which sets forth the administrative and recordkeeping duties and procedures to be followed by the Trustee in administering the Plan, as such document may be amended and in effect from time to time during the initial implementation of the Plan onto the Fidelity Participant Recordkeeping System (“FPRS”).  This document is an interim document and shall be superseded by the approved Plan Administration Manual.  

(ac) “Plan Administration Manual”

“Plan Administration Manual” shall mean the document which sets forth the administrative and recordkeeping duties and procedures to be followed by the Trustee in administering the Plan, as such document may be amended and in effect from time to time subject to mutual agreement of the parties.  This definition shall include the Plan Administration Discovery & Design Document from the implementation process until the full Plan Administration Manual can be generated and approved.
(ad) “Reference Guidelines” 

“Reference Guidelines” shall mean those guidelines that were developed by the Trustee with respect to Content to be posted on NetBenefits and set forth (1) technological formatting requirements to allow Sponsor Content to be displayed within the parameters of NetBenefits, (2) style guidelines for Content being uploaded and displayed by Sponsor and (3) requirements for disclosure language to accompany Sponsor postings to NetBenefits.

(ae)  “Reporting Date”

“Reporting Date” shall mean the last day of each fiscal quarter of the Plan and, if not on the last day of a fiscal quarter, the date as of which the Trustee resigns or is removed, or the date as of which this Agreement terminates, pursuant to Section 9 hereof.


(af) “SEC”

“SEC” shall mean the Securities and Exchange Commission.

(ag) “SPO” 

 “SPO” shall mean the Standard Plan Options which are the basic non-brokerage investment options available in the Plan.  Schedule C lists all of the investment options available in the Plan – this includes the brokerage option (BrokerageLink) and the non-brokerage options (SPO).  

(ah) “SPO Default Fund” 

“SPO Default Fund” shall mean the SPO investment option into which the transferred assets will be placed when Participants transfer assets from BrokerageLink to the SPO.

(ai) “Sponsor” 

“Sponsor” shall mean [_____], a state entity or any successor to all or substantially all of its businesses which, by agreement, operation of law or otherwise, assumes the responsibility of the Sponsor under this Agreement. 

(aj) “Successor Trustee” 

“Successor Trustee” shall mean the trustee appointed pursuant to Section 10 hereof.

(ak) “Termination Date” 

“Termination Date” shall mean the date as of which this Agreement terminates.

(al) “Trust”

“Trust” shall mean the [Name of Plan] Trust, being the trust established by the Sponsor and the Trustee pursuant to the provisions of this Agreement.

(am) “Trustee”

“Trustee” shall mean Fidelity Management Trust Company, a Massachusetts trust company and any successor to all or substantially all of its trust business as described in Section 10(c).  The term Trustee shall also include any successor trustee appointed pursuant to Section 10 to the extent such successor trustee agrees to serve as Trustee under this Agreement.

(an) “VRS”

“VRS” shall mean Voice Response System.

Section 2
Trust

The Sponsor hereby establishes the Trust with the Trustee.  The Trust shall consist of (1) an initial contribution of money or other property acceptable to the Trustee in its sole discretion, made by the Sponsor or transferred from a previous trustee under the Plan, (2) such additional sums of money or other property acceptable to the Trustee in its sole discretion, as shall from time to time be delivered to the Trustee under the Plan, (3) all investments made therewith and proceeds thereof, and (4) all earnings and profits thereon, less the payments that are made by the Trustee as provided herein without distinction between principal and income.  The Trustee hereby accepts the Trust on the terms and conditions set forth in this Agreement.  In accepting this Trust, the Trustee shall be accountable for the assets received by it, subject to the terms and conditions of this Agreement. The Sponsor retains the right to hold other Plan assets in a trust or insurance contract which shall be separate and apart from the Trust, and the Trustee shall have no responsibilities with respect to such trust or insurance contract except as specifically set forth herein.

Section 3
Exclusive Benefit and Reversion of Sponsor Contributions

Except as provided under applicable law, no part of the Trust may be used for, or diverted to, purposes other than the exclusive benefit of the Participants in the Plan or their beneficiaries or to pay the reasonable expenses of Plan administration.  No assets of the Plan shall revert to the Sponsor, except as specifically permitted by the terms of the Plan.

Section 4
Disbursements

The Trustee shall make disbursements as directed by the Participant or the Administrator, as applicable, in accordance with the provisions of the Plan Administration Manual.  Trustee shall have no responsibility to ascertain any direction's compliance with the terms of the Plan (except to the extent the terms of the Plan have been communicated to the Trustee in writing) or of any applicable law or the direction's effect for tax purposes or otherwise; nor shall Trustee have any responsibility to see to the application of any disbursement. Trustee shall not be required to make any disbursement in excess of the net realizable value of the Plan’s assets at the time of the disbursement.  

For the purposes of this Agreement, where any Plan distribution exceeds the benefit due a Participant, the Participant shall be required to repay such amounts and the Plan shall not be deemed to have incurred any loss in connection with any overpayment unless and until it has been determined that the Participant will not restore such amounts to the Plan.  Consistent with the foregoing, the Trustee and Sponsor shall cooperate in asserting commercially reasonable attempts to recover such overpayment from the Participant prior to either the Trustee or the Sponsor restoring such amount to the Plan provided that the reasonable expenses and fees incurred in such collection efforts shall be the responsibility of the party that caused the error.

Section 5
Investment of Trust

(a) Selection of Investment Options

The Trustee shall have no responsibility for the selection of investment options under the Trust and shall not render investment advice to any person in connection with the selection of such options. The Sponsor affirms that at all times all decisions concerning the plan's investment line-up or its investment strategies, including, but not limited to, evaluations of information provided by the Trustee or its affiliates, shall be made by exercising independent judgment.

(b) Available Investment Options

The Sponsor shall direct the Trustee as to  (1) the investment options in which the Trust shall be invested during the Participant Recordkeeping Reconciliation Period, (2) the investment options in which Participants may invest following the Participant Recordkeeping Reconciliation Period, and (3) any other investment option in which the Trust is to be invested, as reflected on Schedule C.  The investment options initially selected by the Sponsor are identified on Schedule C attached hereto.  Upon transfer to the Trust, Plan assets will be invested in the investment option(s) as directed by the Sponsor.  The Trustee shall be responsible for providing services under this Agreement solely with respect to those investment options set forth on Schedule C, which have been designated by the Sponsor in its sole discretion.  Although the Sponsor retains sole discretion as to the investment options for the Plan, the Trustee shall not, absent its written consent, be required to provide services with respect to other investment options that the Sponsor seeks to add to the Trust.  Except where stated otherwise in this Agreement by explicit reference to Plan assets being held outside the Trust, all obligations of the Trustee hereunder (including all services to be performed by the Trustee) with respect to the Plan shall be performed solely with respect to the investment options set forth on Schedule C, and no other investments that may be held under a separate trust or insurance product with respect to the Plan shall be considered by the Trustee in its performance of such obligations. The Trustee shall be considered a fiduciary with investment discretion only with respect to Plan assets that are invested in stable value investments managed by the Trustee or  collective investment funds maintained by the Trustee for qualified plans to the extent any such investments are listed on Schedule C as investment options.  

(c) Participant Direction

As authorized under the Plan, each Participant shall direct the Trustee in which investment option(s) to invest the assets in the Participant's individual accounts.  Such directions may be made by Participants by use of the telephone exchange system, the internet or in such other manner as may be agreed upon from time to time by the Sponsor and the Trustee.   Such direction shall be made in accordance with written exchange guidelines set forth in the Plan Administration Manual.  The Trustee shall not be liable for any loss or expense that arises from a Participant’s exercise or non-exercise of rights under this Section 5 over the assets in the Participant’s accounts.  In the event that the Trustee fails to receive a proper direction from the Participant, the assets shall be invested in the investment option set forth for such purpose on Schedule C, until the Trustee receives a proper direction.  
(d) Mutual Funds

On the effective date of this Agreement, in lieu of receiving a printed copy of the prospectus for each Fidelity Mutual Fund selected by the Sponsor as a Plan investment option or short-term investment fund, the Sponsor hereby consents to receiving such documents electronically. The Sponsor shall access each prospectus on the internet after receiving notice from the Trustee that a current version is available online at a website maintained by the Trustee or its affiliate.  Trustee represents that on the effective date of this Agreement, a current version of each such prospectus is available at http://www.fidelity.com/workplacedocuments or such successor website as Trustee may notify the Sponsor of in writing from time to time.  The Sponsor represents that it has accessed/will access each such prospectus at http://www.fidelity.com/workplacedocuments or such successor website as Trustee may notify the Sponsor of in writing from time to time as of the effective date of this Agreement.  

Trust investments in Mutual Funds shall be subject to the following limitations:

(i) Execution of Purchases and Sales
Purchases and sales of Mutual Funds (other than for exchanges) shall be made on the date on which the Trustee receives from the Administrator In Good Order all information, documentation and wire transfer of funds (if applicable), necessary to accurately effect such transactions.  Exchanges of Mutual Funds shall be made in accordance with the fund exchange provision set forth in the Plan Administration Manual.
(ii) Voting
 At the time of mailing of notice of each annual or special stockholders' meeting of any Mutual Fund, the Trustee shall send a copy of the notice and all proxy solicitation materials to each Participant who has shares of such Mutual Fund credited to the Participant's accounts, together with a voting direction form for return to the Trustee or its designee, to the extent such materials are provided to the Trustee by the issuer of such Mutual Fund.  The Trustee may provide the notice and proxy solicitation materials electronically, to the extent permitted by applicable law.  The Participant shall have the right to direct the Trustee as to the manner in which the Trustee is to vote the shares credited to the Participant's accounts (both vested and unvested).  The Trustee shall vote the shares as directed by the Participant.  The Trustee shall not vote any shares for which it has received no directions from the Participant.   

During the Participant Recordkeeping Reconciliation Period, the Sponsor shall have the right to direct the Trustee as to the manner in which the Trustee is to vote the shares of the Mutual Funds in the Trust, including Mutual Fund shares held in any short-term investment fund for liquidity reserve.   Following the Participant Recordkeeping Reconciliation Period, the Sponsor shall continue to have the right to direct the Trustee as to the manner in which the Trustee is to vote any Mutual Fund shares held in a short-term investment fund for liquidity reserve for a unitized investment option.  In any event, the Trustee shall not vote any Mutual Fund shares for which it has received no directions from the Sponsor.
With respect to all rights other than the right to vote, the Trustee shall follow the directions of the Participant, and if no such directions are received, the directions of the Sponsor.  The Trustee shall have no further duty to solicit directions from Participants or the Sponsor.

(e) Participant Loans 

Loans shall be processed and administered in accordance with the Plan Administration Manual.

The Administrator shall act as the Trustee's agent with regard to loans and as such shall (i) separately account for repayments of such loans and clearly identify such assets as Plan assets, and (ii) collect and remit all principal and interest payments to Trustee. To the extent the Participant is required to submit loan documentation to the Administrator for approval prior to the issuance of a loan, the Administrator shall also be responsible for holding physical custody of and keeping safe the notes and other loan documents.

To facilitate recordkeeping, the Trustee may destroy the original of any proceeds check (including the promissory note) made in connection with a loan to a Participant under the Plan, provided that Trustee or its agent first creates a duplicate by a photographic or optical scanning or other process yielding a reasonable facsimile of the proceeds check (including the promissory note) and the Participant's signature thereon, which duplicate may be reduced or enlarged in size from the actual size of the original.  

(f) BrokerageLink 

The Sponsor hereby directs the Trustee to use FBSLLC to purchase or sell individual securities for Participant BrokerageLink accounts (“Participant Accounts”) in accordance with investment directions provided by Participants.  The Sponsor directs the Trustee to establish a Participant Account with FBSLLC in the name of the Trustee for each Participant electing to utilize the BrokerageLink option.  Each so electing Participant shall be granted limited trading authority over the Participant Account established for such Participant, and FBSLLC shall accept and act upon instructions from such Participants to buy, sell, exchange, convert, tender, trade and otherwise acquire and dispose of securities in the Participant Accounts.  The provision of BrokerageLink shall be subject to the following:

(i) Each Participant who elects to utilize the BrokerageLink option must complete a BrokerageLink Participant Acknowledgement Form which incorporates the provisions of the BrokerageLink Account Terms and Conditions.  Upon acceptance by FBSLLC of the BrokerageLink Participant Acknowledgement Form, FBSLLC will establish a Participant Account for the Participant.  Participant activity in the Participant Account will be governed by the BrokerageLink Participant Acknowledgement Form and the BrokerageLink Account Terms and Conditions.  In the event that a provision of either the BrokerageLink Account Terms and Conditions or the BrokerageLink Participant Acknowledgement Form conflicts with the terms of this Agreement, the Plan or an applicable statute or regulation, the Agreement, the Plan or the applicable statute or regulation shall control. 

(ii) Any successor organization of FBSLLC, through reorganization, consolidation, merger or similar transactions, shall, upon consummation of such transaction, become the successor broker in accordance with the terms of this authorization provision.

(iii) The Trustee and FBSLLC shall continue to rely on this direction provision until notified to the contrary.  The Sponsor reserves the right to terminate this direction upon written notice to the Trustee, in accordance with Section 9 of this Agreement.  Such notice shall be deemed a direction to terminate BrokerageLink as an investment option.

(iv) The types of securities which may not be purchased under BrokerageLink are listed on Schedule E. The Sponsor has sole responsibility for identifying and communicating to the Trustee any Sponsor-issued securities that are to be prohibited from being purchased under BrokerageLink. Administrative procedures governing investment in and withdrawals from BrokerageLink Participant Accounts are attached hereto as Schedule D.   

(v) With respect to exchanges from the SPO into the Participant Account, the Sponsor hereby directs the Trustee to submit for processing all instructions for purchases into the BrokerageLink Core Account resulting from such exchange requests on the next Business Day.  

(vi) A Participant has the authority to designate an agent to have limited trading authority over assets in the Participant Account established for such Participant.  Such agent as the Participant may designate shall have the same authority to trade in and otherwise transact business in the Participant Account, in the same manner and to the same extent as the Participant is otherwise empowered to do hereunder, and FBSLLC shall act upon instructions from the agent as if the instructions had come from the Participant.  Designation of an agent by the Participant is subject to acceptance by FBSLLC of a completed BrokerageLink Third Party Limited Trading Authorization Form, the terms of which shall govern the activity of the Participant and the authorized agent.  In the event that a provision of the BrokerageLink Third Party Limited Trading Authorization Form conflicts with the terms of the BrokerageLink Participant Acknowledgement Form, the BrokerageLink Account Terms and Conditions, this Agreement, the Plan or an applicable statute or regulation, the terms of the BrokerageLink Participant Acknowledgement Form, the BrokerageLink Account Terms and Conditions, this Agreement, the Plan or the applicable statute or regulation shall control.

(vii) The Participant shall be solely responsible for receiving and responding to all trade confirmations, account statements, prospectuses, annual reports, proxies and other materials that would otherwise be distributed to the owner of the Participant Account.  With respect to proxies for securities held in the Participant Account, FBSLLC shall send a copy of the meeting notice and all proxies and proxy solicitation materials, together with a voting direction form, to the Participant and the Participant shall have the authority to direct the exercise of all shareholder rights attributable to those securities.  The Trustee shall not exercise such rights in the absence of direction from the Participant.

(viii) FBSLLC shall buy, sell, exchange, convert, tender, trade and otherwise acquire and dispose of securities in Participant Accounts, transfer funds to and from the BrokerageLink Core Account and the SPO Default Fund, collect any fees or other remuneration due FBSLLC or any of its affiliates and make distributions directly to the Participant, in accordance with the administrative procedures set forth in Schedule D.  No prior notice to or consent from the Participant is required.  Commissions for purchases and sales of securities and other brokerage related fees and compensation related to BrokerageLink Accounts are specified in a separate Fidelity BrokerageLink® Commission Schedule, as amended from time to time, a current copy of which the Sponsor has received. In the event of a transfer of the Plan to another service provider, the directions of the Sponsor in transferring Plan assets shall control.  Such transfers may be effected without notice to or consent from the Participant.  

(ix) FBSLLC may accept from the Participant, changes to indicative data including, but not limited to, postal address, email address, and phone number associated with the Participant Account established for the Participant.

(g) Fixed Return Investment 

The [common name of insurance product] is a Fixed Return Investment issued by [name of insurance company] and recordkept as an investment option under the Plan by the Trustee, pursuant to an agreement between the Trustee and [name of insurance company].   Exchanges of Fixed Return Investments shall be processed in accordance with the fund exchange provisions set forth in the Plan Administration Manual. 

(h) Trustee Powers

The Trustee shall have the following powers and authority:

(i) Subject to paragraphs (b) and (c) of this Section 5, to sell, exchange, convey, transfer, or otherwise dispose of any property held in the Trust, by private contract or at public auction.  No person dealing with the Trustee shall be bound to see to the application of the purchase money or other property delivered to the Trustee or to inquire into the validity, expediency, or propriety of any such sale or other disposition.

(ii) To cause any securities or other property held as part of the Trust to be registered in the Trustee's own name, in the name of one or more of its nominees, or in the Trustee's account with the Depository Trust Company of New York and to hold any investments in bearer form; provided, however, that the books and records of the Trustee shall at all times show that all such investments are part of the Trust.

(iii) To keep that portion of the Trust in cash or cash balances as the Sponsor or Administrator may, from time to time, deem to be in the best interest of the Trust.

(iv) To make, execute, acknowledge, and deliver any and all documents of transfer or conveyance and to carry out the powers herein granted.

(v) To borrow funds from a bank or other financial lending institution which is not affiliated with the Trustee in order to provide sufficient liquidity to process Plan transactions in a timely fashion; provided however, that the cost of such borrowing shall be allocated in a reasonable fashion to the investment fund(s) requiring such liquidity.

(vi) To settle, compromise, or submit to arbitration any claims, debts, or damages due to or arising from the Trust; to commence or defend lawsuits or legal or administrative proceedings; to represent the Trust in all lawsuits and legal and administrative hearings; and to pay all reasonable costs and expenses arising from any such action from the Trust, if not paid by the Sponsor.

(vii) To employ legal, accounting, clerical, and other assistance as may be required in carrying out the provisions of this Agreement and to pay their reasonable expenses and compensation from the Trust, if not paid by the Sponsor.

(viii) Subject to paragraphs (b) and (c) of this Section 5, to invest all or any part of the assets of the Trust in investment contracts and short term investments (including interest bearing accounts with the Trustee or money market mutual funds advised by affiliates of the Trustee) and in any collective investment trust or group trust, including any collective investment trust or group trust maintained by the Trustee, which then provides for the pooling of the assets of plans described in Section 401(a) and exempt from tax under Section 501(a) of the Code, (or any comparable provisions of any future legislation that amends, supplements, or supersedes these sections), provided that such collective investment trust or group trust is exempt from tax under the Code or regulations or rulings issued by the Internal Revenue Service. The provisions of the document governing such collective investment trusts or group trusts, as it may be amended from time to time, shall govern any investment therein and are hereby made a part of this Trust Agreement.

(ix) To do all other acts, although not specifically mentioned herein, as the Trustee may deem necessary to carry out any of the foregoing powers and the purposes of the Trust.

Section 6
Recordkeeping and Administrative Services to Be Performed

(a) General

The Trustee shall perform those recordkeeping and administrative functions described in Schedule A attached hereto and as amended from time to time.  These recordkeeping and administrative functions shall be performed within the framework of the Administrator's directions to the Trustee, provided in a form and manner acceptable to the Trustee, regarding the Plan's provisions, guidelines and interpretations.  

(b) Accounts

The Trustee shall keep accurate accounts of all investments, receipts, disbursements, and other transactions hereunder, and shall report the value of the assets held in the Trust as of each Reporting Date.  Within thirty (30) days following each Reporting Date or within sixty (60) days in the case of a Reporting Date caused by the resignation or removal of the Trustee, or the termination of this Agreement, the Trustee shall file with the Administrator a written account setting forth all investments, receipts, disbursements, and other transactions effected by the Trustee between the Reporting Date and the prior Reporting Date, and setting forth the value of the Trust as of the Reporting Date.  Except as otherwise required under applicable law, upon the expiration of six (6) months from the date of filing such account with the Administrator, the Trustee shall have no liability or further accountability to the Administrator with respect to the propriety of its acts or transactions shown in such account (or any Participant-level report provided to a Participant), except with respect to such acts or transactions as to which a written objection shall have been filed with the Trustee within such six (6) month period.

(c) Inspection and Audit

Upon the resignation or removal of the Trustee or the termination of this Agreement, the Trustee shall provide to the Sponsor, at no expense to the Sponsor, in the format regularly provided to the Sponsor, a statement of each Participant's accounts as of the resignation, removal, or termination, and the Trustee shall provide to the Sponsor or the Plan's new recordkeeper such further records as may be reasonably requested, at the Sponsor's expense.

The Trustee will provide to auditors (including third-party auditors and Sponsor’s internal audit staff) as Sponsor may designate in writing, access to any Trustee owned or managed facility at which the services are being performed, to appropriate Trustee management personnel, and to the data and records (and other documentation reasonably requested by the Sponsor) maintained by the Trustee with respect to the services solely for the purpose of examining (i) transactional books and records maintained by the Trustee in order to provide the services, (ii) documentation of service level performance, and (iii) invoices to the Sponsor.  Any such audits will be conducted at the Sponsor’s expense.  The Sponsor and its auditors will first look to the most recent Type II Service Organization Report (“Type II SOC”), formerly referred to as a Service Auditor’s Report or SAS 70 Report, before conducting further audits.  Type II SOC reports will be issued by the Trustee or its affiliate’s independent public accounting firm in accordance with Statement on Standards for Attestation Engagements No. 16 (“SSAE 16”), Reporting on Controls at a Service Organization, or superseding standards set forth by the American Institute of Certified Public Accountants.  Excepting audit requests from governmental or regulatory agencies, if a matter is not covered in such Type II SOC, then the Sponsor will provide the Trustee with not less than ninety (90) days prior written notice of an audit and will provide a proposed detailed scope and timeframe of the audit requested by the Sponsor to the Trustee in writing at least sixty (60) days prior to date of the audit. The Sponsor and its auditors will conduct such audits in a manner that will result in a minimum of inconvenience and disruption to the Trustee’s operations.  Audits may be conducted only during normal business hours and no more frequently than annually unless otherwise required as a matter of law or for compliance with regulatory or contractual requirements.  Any audit assistance provided by the Trustee in excess of the number of audit hours per annum referenced in the fee schedule shall be provided on a fee-for-service basis.  The Sponsor will reimburse the Trustee for any out of pocket expenses incurred by the Trustee in connection with an audit conducted pursuant to this section.  The Sponsor and its auditors will not be entitled to review or audit (i) data or information of other customers or clients of the Trustee, (ii) any of Trustee’s proprietary data, or (iii) any other Confidential Information of the Trustee that is not relevant for the purposes of the audit.  The Sponsor and its auditors will not be entitled to logical access to the Trustee’s networks and systems, nor unrestricted physical access to Trustee’s facilities and personnel.  Reviews of processes, controls, and support documentation will be facilitated with appropriate Trustee’s personnel.  The Trustee will use commercially reasonable efforts to cooperate in the audit, will make available on a timely basis the information reasonably required to conduct the audit and will assist the designated employees of the Sponsor or its auditors as reasonably necessary.  To the maximum extent possible, audits will be designed and conducted (in such manner and with such frequency) so as not to interfere with the provision of the services.  The Sponsor will not use any competitors of the Trustee (or any significant subcontractor of Trustee under this Agreement) to conduct such audits.  The auditors and other representatives of the Sponsor will execute and deliver such confidentiality and non-disclosure agreements and comply with such security and confidentiality requirements as the Trustee may reasonably request in connection with such audits.

(d) Notice of Plan Amendment

The Trustee's provision of the recordkeeping and administrative services set forth in this Section 6 shall be conditioned on (i) the Sponsor delivering to the Trustee a copy of any amendment to the Plan as soon as administratively feasible following the amendment's adoption and (ii) the Administrator providing the Trustee, on a timely basis, with all the information the Trustee deems necessary for it to perform the recordkeeping and administrative services set forth herein, and such other information as the Trustee may reasonably request.

(e) Returns, Reports and Information

Except as set forth on Schedule A, the Administrator shall be responsible for the preparation and filing of all returns, reports, and information required of the Trust or Plan by law.  The Trustee shall provide the Administrator with such information as the Administrator may reasonably request to make these filings.  The Administrator shall also be responsible for making any disclosures to Participants required by law, except such disclosure as may be required under federal or state truth-in-lending laws with regard to Participant loans, which shall be provided by the Trustee or the Administrator, as applicable.

Section 7
Compensation and Expenses

Sponsor shall cause the Plan to pay or shall itself pay the Trustee, within thirty (30) days of receipt of the Trustee’s bill, the fees for services in accordance with Schedule B.  Fees for services are specifically outlined in Schedule B and are based on all of the assumptions identified therein.  In the event that the Plan characteristics referenced in the assumptions outlined in Schedule B change significantly by either falling below or exceeding current or projected levels, such fees may be subject to revision, upon mutual renegotiation.  To reflect increased operating costs, Trustee may once each calendar year, amend Schedule B without the Sponsor’s consent upon one hundred eighty (180) days prior notice to the Sponsor.  

All reasonable expenses of plan administration as shown on Schedule B attached hereto, as amended from time to time, shall be a charge against and paid from the appropriate Participants’ accounts, except to the extent such amounts are paid by the Sponsor in a timely manner.  

Any overcharge by the Trustee, or underpayment of fees or expenses by the Sponsor that is the result of a good-faith fee dispute, shall bear interest until paid by the appropriate party with such interest determined by calculating the average of the prime rates reported in the Wall Street Journal from the date of overpayment or underpayment until such corrective payment is made by the appropriate party.  Any underpayment of fees or expenses by the Sponsor that is not the subject of a good-faith fee dispute shall bear interest until paid at the rate of the lesser of (i) 1½% per month, or (ii) the maximum amount permitted by law.

All expenses of the Trustee relating directly to the acquisition and disposition of investments constituting part of the Trust, all taxes of any kind whatsoever that may be levied or assessed under existing or future laws upon or in respect of the Trust or the income thereof, and any other reasonable expenses of Plan administration as determined and directed by the Administrator, shall be a charge against and paid from the appropriate Participants' accounts.

Section 8
Directions, Indemnification and Data Conditions

(a) Identity of Administrator and Sponsor  

The Trustee shall be fully protected in relying on the fact that the Sponsor and the Administrator under the Plan are the individuals or entities named as such above or such other individuals or persons as the Sponsor may notify the Trustee in writing.

(b) Directions from Administrator and Sponsor  

Whenever the Administrator or Sponsor provides a direction to the Trustee, the Trustee shall not be liable for any loss or expense arising from the direction if the direction is contained in a writing provided by any individual whose name has been submitted (and not withdrawn) in writing to the Trustee by the Administrator or Sponsor, unless it is clear on the direction’s face that the actions to be taken under the direction would be contrary to the terms of this Agreement.  The Trustee may rely without further duty of inquiry on the authority of any such individual to provide direction to the Trustee on behalf of the Administrator or Sponsor, respectively.  

For purposes of this Section, such direction may also be made via EDT, facsimile or such other electronic means in accordance with procedures agreed to by the Administrator or Sponsor and the Trustee and, in any such case, the Trustee shall be fully protected in relying on such direction as if it were a direction made in writing by the Administrator or Sponsor, respectively.

(c) Co-Fiduciary Liability

In any other case, the Trustee shall not be liable for any loss or expense arising from any act or omission of any other fiduciary under the Plan, except as required by applicable law. 

(d) Indemnification

The Sponsor shall indemnify the Trustee against, and hold the Trustee harmless from, Losses, that may be incurred by, imposed upon, or asserted against the Trustee by reason of any claim, regulatory proceeding, or litigation arising from any act done or omitted to be done by any individual or person with respect to the Plan or Trust, excepting only any and all Losses arising solely from the Trustee's negligence or bad faith.

The Trustee shall indemnify the Sponsor against, and hold the Sponsor harmless from, any and all Losses that may be incurred by, imposed upon, or asserted against the Sponsor by reason of any claim, regulatory proceeding, or litigation arising from Trustee’s negligence or bad faith.

The Trustee shall indemnify the Sponsor against and hold the Sponsor harmless from any and all such loss, damage, penalty, liability, cost, and expense, including without limitation, reasonable attorney’s fees and disbursements, that may be incurred by, imposed upon, or asserted against the Sponsor solely as a result of a) any defects in the investment methodology embodied in the target asset allocation or model portfolio provided through Portfolio Review, except to the extent that any such loss, damage, penalty, liability, cost or expense arises from information provided by the Participant, the Sponsor or third parties; or b) any prohibited transactions resulting from the provision by the Trustee of Portfolio Review. 

 In addition to any other indemnification provided to Trustee by Sponsor under this Agreement, Sponsor shall indemnify Trustee against, and hold Trustee harmless from, any and all Losses that may be incurred by, imposed upon, or asserted against Trustee by reason of any claim, regulatory proceeding, or litigation arising from Sponsor’s failure to provide, or delay in providing, information to Trustee necessary to effectuate the transfer of funds pursuant to the Auto-Debit section  or any deficiency or lack of funds in any account from which Sponsor has directed Trustee to deduct payments under that section.

(e) Data Conditions

Sponsor represents that all data and documentation, including employee data and/or participant data (the “Data”) provided to Trustee to be used in performing the services under this Agreement shall be provided in a timely manner, in good condition, correct, complete and submitted in accordance with Trustee’s specifications (such specifications to be provided to the Sponsor by the Trustee from time to time) and guidelines, including the Reference Guidelines developed by the Trustee with respect to Content to be posted on NetBenefits. Trustee shall be entitled to rely on the accuracy and completeness of such data and shall have (i) no liability for inaccuracies in Data originating from Sponsor, the Sponsor participants or Sponsor’s third party service providers, (ii) no duty to verify such information except where the data is clearly erroneous on its face, and (iii) no responsibility for Content posted on NetBenefits. If any data is not submitted in accordance with these requirements, or if Trustee detects errors or omissions in the data submitted, Trustee shall promptly notify Sponsor and return such data to Sponsor for correction and modification unless (i) Sponsor and Trustee agree, in writing, that Trustee is to make corrections or modifications to the data for an additional fee, or (ii) the Sponsor will provide prompt direction as necessary to correct any errors or omissions in the Data. The Trustee may remove, edit or modify Content that does not comply with the Reference Guidelines. For purposes of these requirements and except to the extent such treatment would be inconsistent with applicable law, Trustee may treat scanned electronic copies of paper records as the official records. 

(f) Exclusion of Damages

Neither party shall be liable to the other party for any indirect, special, consequential or punitive damages, including, but not limited to, loss of business or loss of profits, regardless of the form of action, which may arise from the performance, nonperformance, default or other breach of this Agreement.

Section 9
Resignation or Removal of Trustee and Termination

(a) Resignation and Removal

The Trustee may resign at any time in accordance with the notice provisions set forth below.  The Sponsor may remove the Trustee at any time in accordance with the notice provisions set forth below.

(b) Termination

This Agreement may be terminated in full, or with respect to only a portion of the Plan (i.e., a “partial deconversion") at any time by the Sponsor upon prior written notice to the Trustee in accordance with the notice provisions set forth below.

(c) Notice Period

In the event either party desires to terminate this Agreement or any Services hereunder, the party shall provide at least one hundred and eighty (180) days prior written notice of the termination date to the other party; provided, however, that the receiving party may agree, in writing, to a shorter notice period.  

(d) Transition Assistance

In the event of termination of this Agreement, if requested by Sponsor, the Trustee shall assist the Sponsor in developing a plan for the orderly transition of the Plan data, cash and assets then constituting the Trust and services provided by the Trustee hereunder to the Sponsor or its designee. The Trustee shall provide such assistance for a period not extending beyond sixty (60) days from the termination date of this Agreement.  The Trustee shall provide to the Sponsor, or to any person designated by the Sponsor, at a mutually agreeable time, one file of the Plan data prepared and maintained by the Trustee in the ordinary course of business, in the Trustee’s format.  The Trustee may provide other or additional transition assistance as mutually determined for additional fees, which shall be due and payable by the Sponsor prior to any termination of this Agreement.

(e) Failure to Appoint Successor

If, by the termination date, the Sponsor has not notified the Trustee in writing as to the individual or entity to which the assets and cash are to be transferred and delivered, the Trustee may bring an appropriate action or proceeding for leave, to deposit the assets and cash, with a court of competent jurisdiction.  The Trustee shall be reimbursed by the Sponsor for all costs and expenses of any such action or proceeding including, without limitation, reasonable attorneys' fees and disbursements.

Section 10
Successor Trustee

(a) Appointment

If the office of Trustee becomes vacant for any reason, the Sponsor may in writing appoint a successor trustee under this Agreement.  The successor trustee shall have all of the rights, powers, privileges, obligations, duties, liabilities, and immunities granted to the Trustee under this Agreement.  The successor trustee and predecessor trustee shall not be liable for the acts or omissions of the other with respect to the Trust.

(b) Acceptance

As of the date the successor trustee accepts its appointment under this Agreement, title to and possession of the Trust assets shall immediately vest in the successor trustee without any further action on the part of the predecessor trustee, except as may be required to evidence such transition.  The predecessor trustee shall execute all instruments and do all acts that may be reasonably necessary and requested in writing by the Sponsor or the successor trustee to vest title to all Trust assets in the successor trustee or to deliver all Trust assets to the successor trustee.

(c) Corporate Action

Any successor to the Trustee or successor trustee, either through sale or transfer of the business or trust department of the Trustee or successor trustee, or through reorganization, consolidation, or merger, or any similar transaction of either the Trustee or successor trustee, shall, upon consummation of the transaction, become the successor trustee under this Agreement.

Section 11
Resignation, Removal, and Termination Notices

All notices of resignation, removal, or termination under this Agreement must be in writing and mailed to the party to which the notice is being given by certified or registered mail, return receipt requested, to the Sponsor c/o [                                             ], and to the Trustee c/o Fidelity Management Trust Company, PWI Risk & Compliance, 82 Devonshire Street, V6D, Boston, Massachusetts 02109, or to such other addresses as the parties have notified each other of in the foregoing manner.  

Section 12
Duration

This Trust shall continue in effect without limit as to time, subject, however, to the provisions of this Agreement relating to amendment, modification, and termination thereof.

Section 13
Amendment or Modification

Except as specifically provided otherwise in this Agreement, this Agreement may be amended or modified at any time and from time to time only by an instrument executed by both the Sponsor and the Trustee.  

Section 14
Electronic Services

(a) The Trustee may provide communications and Electronic Services via electronic media, including, but not limited to NetBenefits®, eWorkplace® and Fidelity Plan Sponsor WebStation®.  The Sponsor agrees to use such Electronic Services only in the course of reasonable administration of or participation in the Plan and to keep confidential and not alter, publish, copy, broadcast, retransmit, reproduce, frame-in, link to, commercially exploit or otherwise redisseminate the  Electronic Services, any content associated therewith, or any portion thereof  (including, without limitation, any trademarks and service marks associated therewith), without the written consent of the Trustee.  Notwithstanding the foregoing, the Trustee acknowledges that certain Electronic Services may, by their nature, be intended for non-commercial, personal use by Plan Participants or their beneficiaries, with respect to their participation in the Plan, or for their other retirement or employee benefit planning purposes, and certain content may be intended or permitted to be modified by the Sponsor in connection with the administration of the Plan.  In such cases, the Trustee will notify the Sponsor of such fact, and any requirements or guidelines associated with such usage or modification no later than the time of initial delivery of such Electronic Services.  To the extent permission is granted to make Electronic Services available to administrative personnel designated by the Sponsor, it shall be the responsibility of the Sponsor to keep the Trustee informed of which the Sponsor personnel are authorized to have such access.  Except to the extent otherwise specifically agreed by the parties, the Trustee reserves the right, upon notice when reasonably feasible, to modify or discontinue Electronic Services, or any portion thereof, at any time.  

(b) Without limiting the responsibilities of the Trustee or the rights of the Sponsor stated elsewhere in this Agreement, Electronic Services shall be provided to the Sponsor without acceptance of legal liability related to or arising out of the electronic nature of the delivery or provision of such Services.  To the extent that any Electronic Services utilize Internet services to transport data or communications, the Trustee will take, and the Sponsor agrees to follow, reasonable security precautions, however, the Trustee disclaims any liability for interception of any such data or communications.  The Trustee reserves the right not to accept data or communications transmitted electronically or via electronic media by the Sponsor or a third party if it determines that the method of delivery does not provide adequate data security, or if it is not administratively feasible for the Trustee to use the data security provided.  The Trustee shall not be responsible for, and makes no warranties regarding access, speed or availability of Internet or network services, or any other service required for electronic communication, nor does the Trustee make any implied warranties of merchantability, fitness for a particular purpose, or non-infringement.  The Trustee shall not be responsible for any loss or damage related to or resulting from any changes or modifications to the Electronic Services made in violation of this Agreement. 

(c) The Sponsor acknowledges that certain web sites through which the Electronic Services are accessed may be protected by passwords or require a login and the Sponsor agrees that neither the Sponsor nor, where applicable, Plan Participants, will obtain or attempt to obtain unauthorized access to such Services or to any other protected materials or information, through any means not intentionally made available by the Trustee for the specific use of the Sponsor.  To the extent that a personal identification number (PIN) is necessary for access to the Electronic Services, the Sponsor and/or its Plan Participants, as the case may be, are solely responsible for all activities that occur in connection with such PINs.

(d) The Trustee will provide to Participants the FullView® service via NetBenefits, through which Participants may elect to consolidate and manage any retirement account information available through NetBenefits as well as External Account Information. To the extent not provided by the Trustee or its affiliates, the data aggregation service will be provided by Yodlee.com, Inc. or such other independent provider as the Trustee may select, pursuant to a contract that requires the provider to take appropriate steps to protect the privacy and confidentiality of information furnished by users of the service.  The Sponsor acknowledges that Participants who elect to use FullView® must provide passwords and PINs to the provider of data aggregation services.  The Trustee will use External Account Information to furnish and support FullView® or other services provided pursuant to this Agreement, and as otherwise directed by the Participant.  The Trustee will not furnish External Account Information to any third party, except pursuant to subpoena or other applicable law.  The Sponsor agrees that the information accumulated through FullView® shall not be made available to the Sponsor, provided, however, that the Trustee shall provide to the Sponsor, upon request, aggregate usage data that contains no personally identifiable information.  

Section 15
Assignment

This Agreement, and any of its rights and obligations hereunder, may not be assigned by any party without the prior written consent of the other party(ies), and such consent may be withheld in any party’s sole discretion.  Notwithstanding the foregoing, Trustee may assign this Agreement in whole or in part, and any of its rights and obligations hereunder, to a subsidiary or affiliate of Trustee without consent of the Sponsor.  All provisions in this Agreement shall extend to and be binding upon the parties hereto and their respective successors and permitted assigns.

Section 16 
Proprietary Material

All Plan and Participant data and Content provided by the Sponsor to the Trustee for the provision of services contemplated herein shall remain the property of the Sponsor.  Trustee, its vendors and assignees shall retain title to any systems, methods, know-how and materials used in providing the services contemplated herein (including without limitation hardware, software and other procedures and methods, documents or scripts whether written or electronic) (collectively, “Trustee and Third Party Intellectual Property”).  Sponsor acknowledges that any such Trustee and Third Party Intellectual Property developed or used by Trustee, its vendors or assignees in providing the services is the proprietary and confidential property of the respective party.  

Solely for the purpose of posting Content on NetBenefits, the Sponsor hereby grants the Trustee and its affiliates a royalty-free, worldwide, limited right and license through the expiration or termination of this Agreement to do the following (i) access, download, host or have hosted and store the Content; (ii) use, copy, and translate the Content (in whole or in part) and combine it with other content not supplied by the Sponsor; (iii) publish, transmit, publicly display the Sponsor NetBenefits website (iv) perform and distribute the Content, in whole or in part; (v) archive and access the Content for backup, historical, and compliance purposes; and (vi) reproduce and display the Sponsor’s trademarks, service marks, logos, and names in connection with the Trustee’s use of the Content. 

Section 17
Force Majeure

No party shall be deemed in default of this Agreement to the extent that any delay or failure in performance of its obligation(s) results, without its fault or negligence, from any cause beyond its reasonable control, such as acts of God, acts of civil or military authority, acts of terrorism, whether actual or threatened, quarantines, embargoes, epidemics, war, riots, insurrections, fires, explosions, earthquakes, floods, unusually severe weather conditions, power outages or strikes.  This clause shall not excuse any of the parties to the Agreement from any liability which results from failure to have in place reasonable disaster recovery and safeguarding plans adequate for protection of all data each of the parties to the Agreement are responsible for maintaining for the Plan.

Section 18
Confidentiality; Safeguarding of Data

(a) Confidential Information

In connection with this Agreement, each of the parties has disclosed and may continue to disclose to the other party information that relates to the disclosing party’s business operations, financial condition, employees, former employees, eligible dependents and beneficiaries of such employees and former employees, customers, business associates, products, services or technical knowledge.  Except as otherwise specifically agreed in writing by the parties, Trustee and Sponsor each agree that from and after the Effective Date (i) all information communicated to it before or after the Effective Date by the other and identified as confidential or proprietary, (ii) all information identified as confidential or proprietary to which it has access in connection with the services, whether such access was before or after the Effective Date, (iii) all information communicated to it that reasonably should have been understood by the receiving party to be proprietary and confidential to the disclosing party including without limitation technical, trade secret or business information, financial information, business or marketing strategies or plans, product development or customer information, and (iv) the terms and conditions of this Agreement (collectively, the “Confidential Information”) will be used only in accordance with this Agreement.   

(b) Ownership of Information/Safeguarding Information

Each party’s Confidential Information will remain the property of that party except as otherwise expressly provided in this Agreement.  Each party will use at least the same degree of care to safeguard and to prevent disclosing to third parties the Confidential Information of the other as it employs to avoid unauthorized disclosure or publication of its own information (or information of its customers) of a similar nature, and in any event, no less than reasonable care.  Each party may use and disclose relevant aspects of the other party’s Confidential Information to its employees, affiliates, subcontractors and agents to the extent such disclosure is reasonably necessary for the performance of its obligations under this Agreement or the enforcement of its rights under this Agreement; provided, however, that the disclosing party shall ensure that such parties agree to be bound by confidentiality provisions at least as restrictive as those set forth in this section; and provided further, however, that in no event shall Sponsor disclose such Confidential Information to direct competitors of the Trustee.  Each party will be responsible for any improper disclosure of Confidential Information by such party’s employees, affiliates, subcontractors or agents.  Neither party will (i) make any use or copies of the Confidential Information of the other except as contemplated by this Agreement, or (ii) sell, assign, lease or otherwise commercially exploit the Confidential Information (or any derivative works thereof) of the other party.  Neither party will withhold the Confidential Information of the other party (including in the case of the Sponsor, the Personal Data) or refuse for any reason (including due to the other party’s actual or alleged breach of this Agreement) to promptly return to the other party its Confidential Information (including copies thereof) if requested to do so.

(c) Return of Information
Upon expiration or any termination of this Agreement and completion of a party’s obligations under this Agreement, each party will return or destroy, as the owner may direct, all documentation in any medium that contains or refers to the other party’s Confidential Information; however, each party may retain copies of Confidential Information of the other party solely to the extent required for compliance with applicable professional standards and applicable law.

(d) Exceptions to Confidential Treatment

Sections 18(a), (b) and (c) shall not apply to any particular information that either party can demonstrate (i) was, at the time of disclosure to it (a) already known to the receiving party (and not subject to a pre-existing confidentiality agreement) or (b) publicly known; (ii) after disclosure to it, becomes publicly known through no fault of the receiving party; (iii) was received after disclosure to it from a third party who did not indicate that the information was to be treated as confidential in connection with the disclosure or (iv) was independently developed by the receiving party without use of the Confidential Information of the disclosing party.  In addition, a party will not be considered to have breached its obligations under this section for disclosing Confidential Information of the other party to the extent required to satisfy any valid subpoena, court order, litigation or regulatory request, or any other legal requirement of a competent governmental authority, provided that following receipt of any such request, or making a determination that disclosure is legally required, and to the extent that it may legally do so, such party advises the other party prior to making such disclosure in order that the other party may object to such disclosure, take action to ensure confidential treatment of the Confidential Information, or take such other action as it considers appropriate to protect the Confidential Information.  In addition, Trustee will not be considered to have breached its obligations under this section for using or disclosing Confidential Information to the extent Trustee or an affiliate of the Trustee is specifically authorized by an individual to use that individual’s personal information (including plan-related and account-related information applicable to that individual) in connection with any other Trustee products or services.

(e) No Duty to Disclose

Nothing contained in this section will be construed as obligating a party to disclose its Confidential Information to the other party, or as granting to or conferring on a party, expressly or impliedly, any rights or license to the Confidential Information of the other party provided that Trustee shall be excused from its obligations to perform hereunder to the extent Sponsor fails to provide any such information as is reasonably necessary for Trustee to perform the services and otherwise meet its obligations hereunder.

(f) Personal Data

In order to fulfill its obligations under this Agreement, Trustee may receive in connection with this Agreement or the services provided hereunder personal data, including compensation, benefits, tax, marital/family status and other similar information about participants (“Personal Data”).  Trustee acknowledges that it is receiving Personal Data only in connection with the performance of the services and Trustee will not use or disclose Personal Data without the permission of the Sponsor for any purpose other than as permitted in this Agreement and in fulfilling its obligations under this Agreement, unless disclosure is required or permitted under this Agreement or by applicable law.  With respect to Personal Data it receives under this Agreement, Trustee agrees to (i) safeguard Personal Data in accordance with its privacy policy, and (ii) exercise at least the same standard of care in safeguarding such Personal Data that it uses to protect the personal data of its own employees.  Notwithstanding the foregoing, Sponsor may monitor Trustee’s interactions with participants, and Sponsor authorizes Trustee to permit third-party prospects of the Trustee to monitor Participants’ interactions for the purpose of evaluating Trustee’s services.  Nothing in this Agreement shall affect in any way other product or service arrangements entered into separately by Trustee or its affiliates and the Sponsor and/or participants.  

(g) Foreign Data Protection Laws

Sponsor is responsible for any and all activities necessary to ensure compliance with applicable laws regarding data protection outside of the United States and for ensuring that the transfer of Personal Data to Trustee is in compliance with such laws.  Sponsor will not transfer any Personal Data to Trustee unless Sponsor has satisfied such laws, such as through the use of consents. Trustee will be entitled to presume that, unless notified to the contrary by Sponsor, activities necessary to ensure compliance with such laws have been satisfied by Sponsor with respect to all Personal Data furnished to Trustee hereunder.  Trustee will have no obligation to process any Personal Data if Trustee is on notice that compliance with such laws has not been met.  

Section 19
Authorization To Make Available Fidelity’s Employee Experience Programs

Notwithstanding any provision of the Agreement to the contrary, Sponsor hereby authorizes  Trustee, FBSLLC, and other affiliates of the Trustee, throughout the term of this Agreement and any extensions thereto, to provide and/or offer personal and/or workplace services, tools, programs, and products (collectively, “Fidelity’s Employee Experience Programs”) to any and all persons with respect to whom the Trustee receives any information hereunder, including Fidelity’s Employee Experience Programs unrelated to retirement or employment and the Trustee may use for such purpose any information received hereunder. Any information collected by the Trustee in the course of providing Fidelity’s Employee Experience Programs may be retained and used by the Trustee, FBSLLC, or Trustee affiliates after the termination of this Agreement.  All information shall be treated in accordance with Trustee’s privacy policy. Trustee shall provide Sponsor with a schedule and overview of the anticipated Fidelity’s Employee Experience Programs communications on an annual basis.  If any material enhancements or modifications are planned for anticipated communications, beyond those outlined in such schedule, Trustee shall provide Sponsor with prior notice of any such enhancements or modifications. Sponsor may request that Trustee cease delivery of a specific Fidelity’s Employee Experience Programs communication through written notice to Trustee, provided that the Trustee must receive notice of such request allowing it reasonable time to stop such communication. Participants who request that Trustee discontinue communications related to Fidelity’s Employee Experience Programs other than workplace-related offerings shall be permitted to do so in accordance with industry rules and practices and through various means that may be specific by communication medium.  With respect to any product or service made available directly to individuals by Trustee or its affiliates pursuant to Sponsor’s authorization in this section and not as part of Trustee’s servicing of the Plan in accordance with the remaining terms of this Agreement, Trustee shall defend, indemnify and hold harmless Sponsor against any claim brought by any such individual alleging (i) liability on account of Sponsor’s endorsement of such products or services, or (ii) that actions taken by Trustee or its affiliates in the marketing, sale or servicing of any such products or services were (A) negligent, fraudulent, misleading, or inaccurate, (B) in violation of applicable securities law, regulation, or securities regulatory organization rules, or (C) in breach of the terms of any agreement(s) entered into between such individual and Trustee (or its affiliate) with respect to such products or services.  Sponsor shall be solely responsible for (i) ensuring that its authorizations in this section comply with all laws, policies and contracts to which the Sponsor is subject, and (ii) any misrepresentations of any such products or services by the Sponsor’s employees or other representatives.

Section 20
Resolution of Disputes

(a) Informal Dispute Resolution

In the event that there is a dispute, claim, question or difference arising out of or relating to this Agreement or any alleged breach hereof (a “Dispute”) (except to the extent such Dispute is covered by Section 20(c) hereof), prior to the initiation of any action in a court of law, the parties will use reasonable efforts to settle such Dispute.  During the course of such discussions, all reasonable requests made by one party to another for non-privileged information, reasonably related to the Dispute, will be honored in order that each of the parties may be fully apprised of the other’s position.  The specific format for such discussions will be left to the discretion of the parties, but may include the preparation of agreed-upon statements of fact or written statements of position.

(b) Non-Binding Mediation

Except as expressly provided otherwise in this Agreement, if the parties do not reach a solution pursuant to the provisions of Section 20(a)  within a period of twenty (20) business days, then upon written notice by a party to the other party, the parties will attempt in good faith to resolve the Dispute by non-binding mediation.  Formal proceedings for the resolution of a Dispute may not be commenced until the earlier of (i) the good-faith determination by the appropriate senior executives of each party that amicable resolution through continued negotiation of the matter does not appear likely; or (ii) thirty (30) days following the date that the Dispute was first referred to the mediator.

(c) Exceptions to Dispute Resolution Procedure

The provisions of this Section 20 will not be construed to prevent a party from (i) seeking a temporary restraining order or injunctive or other equitable relief with respect to a breach (or attempted or threatened breach) of this Agreement by the other party, or (ii) making any claim or asserting any defense in litigation or other formal proceedings to the extent necessary (A) to avoid the expiration of any applicable limitations period, (B) to preserve a superior position with respect to other creditors, or (C) in the case of claims involving third parties, to allow for an expeditious and orderly presentation of a party’s claims or defenses.

Section 21
General

(a) Performance by Trustee, its Agents or Affiliates

The Sponsor acknowledges and authorizes that the services to be provided under this Agreement shall be provided by the Trustee, its agents or affiliates, including but not limited to FIIOC, FBSLLC, or the successor to any of them, and that certain of such services may be provided pursuant to one or more separate contractual agreements or relationships.

(b) Entire Agreement

This Agreement, together with the schedules, referenced herein, contains all of the terms agreed upon between the parties with respect to the subject matter hereof.  This Agreement supersedes any and all other agreements, written or oral, made by the parties with respect to the services.

(c) Waiver

No waiver by either party of any failure or refusal to comply with an obligation hereunder shall be deemed a waiver of (1) any other obligation hereunder or (2) any subsequent failure or refusal to comply with any other obligation hereunder.

(d) Successors and Assigns

The stipulations in this Agreement shall inure to the benefit of, and shall bind, the successors and assigns of the respective parties.

(e) Partial Invalidity

If any term or provision of this Agreement or the application thereof to any person or circumstances shall, to any extent, be invalid or unenforceable, the remainder of this Agreement, or the application of such term or provision to persons or circumstances other than those as to which it is held invalid or unenforceable, shall not be affected thereby, and each term and provision of this Agreement shall be valid and enforceable to the fullest extent permitted by law.

(f) Section Headings

The headings of the various sections and subsections of this Agreement have been inserted only for the purposes of convenience and are not part of this Agreement and shall not be deemed in any manner to modify, explain, expand or restrict any of the provisions of this Agreement.

(g) Communications

(i) Content

The Sponsor shall provide all information requested by the Trustee to help it prepare Participant communications necessary to allow the Trustee to meet its obligations under this Agreement. The Sponsor represents that Participant communications prepared by the Sponsor will include any information required by applicable regulations..  The Trustee shall have no responsibility or liability for any Losses resulting from the use of information provided by or from communications prepared by the Sponsor.

(ii) Delivery

In the event that the Sponsor retains any responsibility for delivering Participant communications to some or all Participants and beneficiaries, the Sponsor agrees to furnish the communications to such Participants in a timely manner as determined under applicable law including the Sarbanes-Oxley Act requirements for “blackout” notices).  The Sponsor also represents that such communications will be delivered to such Participants and beneficiaries in a manner permitted by applicable law, including electronic delivery that is consistent with applicable regulations regarding electronic transmission (for example, DOL Regulation §2520.104b-1(c))]. The Trustee and its affiliates shall have no responsibility or liability for any Losses resulting from the failure of the Sponsor to furnish any such communications in a manner which is timely and consistent with applicable law.

The provisions of this Agreement shall apply to all information provided and all Participant communications prepared and delivered by the Sponsor or the Trustee during the implementation period prior to the execution date of this Agreement and throughout the term set forth in this Agreement.


(h) Auto-Debit

Notwithstanding anything herein to the contrary, Sponsor hereby directs Trustee to request and receive payments in connection with contributions, loan repayments, and other payments made to the Plan through the ACH via an electronic funds transfer from Sponsor’s bank account as the Sponsor shall direct Trustee in writing.  Sponsor agrees that it shall be solely responsible for assuring that Trustee is in receipt of the information necessary to effectuate the transfer of funds pursuant to this paragraph and that the bank account described under this paragraph or any subsequent directions to the Trustee contains sufficient funds to satisfy Trustee’s ACH request.  Funds received via an electronic funds transfer will be credited to Participant’s accounts the day they are received by Trustee, if received prior to the close of the NYSE’s business day.

(i) Survival

The Trustee’s and Sponsor’s respective obligations under this Agreement which by their nature would continue beyond the termination of this Agreement, including but not limited to these contained in Sections and subsections entitled “Indemnification” and “Confidentiality; Safeguarding of Data”, shall survive any termination of the Agreement.

(j) Duty to Mitigate Damages

Each party has a duty to mitigate the damages that would otherwise be recoverable from the other party pursuant to this Agreement by taking appropriate, commercially reasonable actions to reduce or limit the amount of such damages.

(k) Use of Omnibus Accounts 
Notwithstanding any other provisions of this Agreement, Sponsor understands, acknowledges and agrees that, (i) the Trustee utilizes omnibus accounts at unaffiliated banks to facilitate transactions for the defined contribution plans it services and commingles funds in transit to or from the Plan, including other funds similarly in transit to or from other plans and (ii) if markets permit, omnibus account balances may be invested in short-term investments with the aim of earning a rate approximating the Target Federal Funds Rate and/or money market rates (such earnings are referred to as “float earnings”); and (iii) the Trustee will use these earnings to pay bank fees associated with the above-referenced defined contribution plan transactions and make other required adjustments and will retain any float earnings that exceed such fees and adjustments as compensation for its services.  The Trustee shall pay bank fees to the extent they exceed float earnings.

The amount of float earnings generated depends on market conditions, as well as on the length of time that funds are held in the omnibus accounts. The following time frames apply with respect to funds held in these accounts:

 

· If contributions and instructions to purchase investment options are received by the Trustee In Good Order before the close of trading, the Trustee executes transactions in the investment options as of that day’s closing price (the “transaction date” or “T”).  Contributions are held in the omnibus account until the following business day (“T+1”) for the vast majority of investment options.  For share accounted company stock transactions, contributions may be held in the omnibus account until T+3.  

· Instructions to exchange investment options received by the Trustee In Good Order before the close of trading are processed in that day's nightly cycle.  For the vast majority of investment options, exchanges generate no overnight balances, as money is received from one investment option and conveyed to another investment option on the same business day.  The limited exceptions to this would occur if investment options have different settlement rules and Fidelity Management Trust Company serves as trustee of the Plan, in which case balances attributable to the exchange may remain in an omnibus account for a few days.

 

· Instructions to make disbursements received In Good Order before the close of trading are processed in that day's nightly cycle and reflected as debits from participant accounts as of that date ("T").  Proceeds attributable to the disbursement are received into the omnibus account based on the settlement period for the investment options, which in the substantial majority of investment options is T+1. After the deduction of tax withholding, if applicable, disbursements are typically made on T+2 or T+3 either through electronic funds transfers or by mailing a check.  Disbursement proceeds distributed by check, net of any tax withholdings, remain in the omnibus account until the check is presented for payment.

Neither the Sponsor nor the Plan shall be liable for any diminution in the value of such overnight investments.  Provided that the Sponsor has provided timely funding, neither the Sponsor nor the Plan shall be responsible for any failure to settle or clear from such omnibus accounts any proper or timely trade or disbursement if such failure results from a decrease in the value, or temporary inaccessibility of funds attributable to either the use of a specific bank or the overnight investment of balances from such accounts. 

Section 22
Governing Law

(a) Massachusetts Law Controls

This Agreement is being made in the Commonwealth of Massachusetts, and the Trust shall be administered as a Massachusetts trust.  The validity, construction, effect, and administration of this Agreement shall be governed by and interpreted in accordance with the laws of the Commonwealth of Massachusetts, except to the extent those laws are superseded by applicable federal law or regulations.  

(b) Trust Agreement Controls

The Trustee is not a party to the Plan, and in the event of any conflict between the provisions of the Plan and the provisions of this Agreement, the provisions of this Agreement shall control. 

Section 23
Plan Qualification

The Sponsor hereby represents that (1) the Plan is intended to be qualified under section 401(a) of the Code and the Trust established hereunder is intended to be tax-exempt under section 501(a) of the Code.

The Sponsor has the sole responsibility for ensuring the Plan’s qualified status and full compliance with the applicable requirements of  the Code.  The Sponsor shall take appropriate actions to file with the IRS, as and when required, determination letter requests and make such reasonable changes to the Plan document as are suggested by the IRS as being necessary for maintaining the Plan’s qualified status.  The Sponsor shall provide copies of any updated determination letters with respect to the Plan to the Trustee.  If the Plan ceases to be qualified within the meaning of section 401(a) of the Code, the Sponsor shall notify the Trustee as promptly as is reasonable
Section 24
Municipal Entity Representation 

The Sponsor agrees that the Plan falls within the statutory definition of “municipal entity,” as defined in SEC Rule 240.15Ba1-1(g).   The Sponsor is an appropriately knowledgeable official of the Plan and represents that the Plan [Sponsor to select: does or does not] include the proceeds of municipal securities, as defined in SEC Rule 240.15Ba1-1(m).   The Sponsor understands that the Trustee will rely on this representation as permitted under Rule 240.15Ba1-1(m)(3) and consider this representation to be in effect for each new contribution made by the Sponsor into the Plan unless a knowledgeable official of the Sponsor notifies the Trustee in writing that this representation is no longer accurate.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their duly authorized signatories as of the day and year first above written.  By signing below, the undersigned represent that they are authorized to execute this Agreement on behalf of the respective parties.  Each party may rely without duty of inquiry on the foregoing representation.

	[sponsor]


	
	FIDELITY MANAGEMENT TRUST COMPANY



	By:  _______________________________

    Authorized Signatory                                      
	
	By:  _______________________________

         FMTC Authorized Signatory      

	
	
	

	Name: _____________________________
	
	Name: _____________________________

	
	
	

	Title: ______________________________
	
	Title: ______________________________

	
	
	

	Date: ______________________________
	
	Date: ______________________________


Schedule A – schedule of services
Schedule B – Fee Schedule

Schedule C – Investment Options

In accordance with Section 5(b) of the Trust Agreement, the Sponsor hereby directs the Trustee that Participants' individual accounts may be invested in the following investment options:

Schedule D – BrokerageLink Administrative Procedures

This schedule sets forth the actions that the Trustee will take to rectify various situations that might arise in Participant Accounts.  By signing this schedule, the Sponsor acknowledges that the terms of this schedule shall serve as standing instructions to the Trustee to take the appropriate action in response to a given situation, as described below, to comply with the Agreement and to facilitate customer service and operations processing.

Transfer of Assets out of BrokerageLink

In the following situations, the Trustee will initiate a liquidation and transfer of assets out of BrokerageLink, to the extent necessary to rectify the problem:

· Assets in BrokerageLink are from restricted sources. (Plan(s) may restrict assets from certain sources from being transferred to BrokerageLink.)  

· Assets in BrokerageLink are from non-vested assets, if restricted. (Plan(s) may restrict non-vested assets from being transferred to BrokerageLink.)  

· Assets in BrokerageLink are from a deposit via an unauthorized channel.  (Participants may transfer assets to BrokerageLink only through the SPO recordkeeping system (payroll deduction to the SPO or exchange from another SPO investment option).  Assets transferred into BrokerageLink in any other way are considered to have been transferred via an unauthorized channel.)

The Trustee will look to the BrokerageLink Core Account first.  If the BrokerageLink Core Account does not contain sufficient assets, the Trustee will place a sell trade order(s) in the Participant's Account.  The securities that will be sold/liquidated will be selected on a last in - first out basis.  Such liquidation will be limited to the number of shares necessary to correct the problem.  Any trade related expenses (commissions or other fees) and realized gain or loss will be borne by the Participant Account, or if necessary, the SPO.  

In the case of assets from restricted sources or from non-vested assets, those assets will be credited to the SPO Default Fund.  In the case of assets deposited via an unauthorized channel, the Trustee will mail a check to the Participant.  

Exchanges from BrokerageLink Option into Mutual Funds (Standard Plan Option) 

Each Plan must designate one of the SPO investment options as the SPO Default Fund.  Participants exchanging from the BrokerageLink option into other SPO investment options will have no choice as to where these assets are invested upon transfer from BrokerageLink.  All assets exchanged from BrokerageLink to other SPO investment options are first credited to the SPO Default Fund.  If a Participant wants to reallocate from the SPO Default Fund to other SPO investment options, he/she may go on line to www.fidelity.com.

The transfer will involve a redemption from the BrokerageLink Core Account.  If the request is confirmed before the close of the market on a Business Day, the BrokerageLink Core Account redemption will receive that day’s trade date, and the purchase into the SPO Default Fund will receive that day’s trade date. Requests confirmed after the close of the market on a Business Day (or on any day other than a Business Day) will be processed on a next Business Day basis.

Most BrokerageLink trades require a three (3) Business Day settlement period.  When placing the sell order in a Participant Account, the Participant may not request that upon settlement of the sell, assets be transferred from BrokerageLink to the SPO Default Fund.  The Participant may after each settlement go on line to www.fidelity.com  to transfer funds from the BrokerageLink Core Account into the SPO Default Fund.

Transfer of Assets into BrokerageLink

In the following situations, the Trustee will initiate a transfer of assets into BrokerageLink, to the extent necessary to rectify the problem:

· Assets withdrawn from BrokerageLink via an unauthorized channel. (Participants may transfer assets out of BrokerageLink only through the SPO recordkeeping system.  Assets transferred out of BrokerageLink in any other way are considered to have been transferred via an unauthorized channel.)

· The BrokerageLink Core Account has a negative balance, due to an unsecured debit or overdraft.

In the event of an unauthorized channel withdrawal, the Trustee will contact the Participant and request that the withdrawn assets be returned to the Trustee.  The Trustee will then redeposit the assets into the BrokerageLink Core Account.  In the event of an unsecured debit or overdraft, the Trustee will look to the SPO first.  If the SPO does not contain sufficient assets, the Trustee will place a sell trade order(s) in the Participant Account.  The securities that will be sold/liquidated will be selected on a last in - first out basis.  Such liquidation will be limited to the number of shares necessary to correct the problem.  Any trade related expenses (commissions or other fees) and realized gain or loss will be borne by the Participant Account.  

Exchanges from Investment Options (Standard Plan Option) into BrokerageLink Option 

If a request to exchange into BrokerageLink is confirmed before the close of the market (generally 4:00 PM ET) on any Business Day, the SPO investment option redemption will receive that day’s trade date and the purchase into the BrokerageLink Core Account will receive the next Business Day’s trade date. Requests confirmed after the close of the market on a Business Day will be processed on a next Business Day basis.

For exchanges initiated via any of the available channels, 100% of the exchanged amount will be available for trading the next Business Day.  Although none of the exchanged amount will be available for trading until the next Business Day for exchanges initiated via NetBenefits, 90% of the assets will be immediately available to trade through a brokerage representative if the exchange is initiated via a Participant Services Representative.

Fees / Distributions / Adjustments

All Plan related fees that are paid by the Participant and all distributions (minimum required distributions (MRD), systematic withdrawal payments (SWP), deminimis, etc.) are debited from the Participant's SPO.  If there are not enough assets in SPO to pay fees of any nature or make necessary distributions, then the Trustee will look to the Participant Account.

If there are sufficient assets in the BrokerageLink Core Account, then the Trustee will initiate the transfer to the SPO Default Fund to cover the fee or distribution.  If the BrokerageLink Core Account does not contain sufficient assets, the Trustee will place a sell trade order(s) in the Participant Account.  The securities that will be sold/liquidated will be selected on a last in - first out basis.  Such liquidation will be limited to the amount/number of shares necessary to correct the problem, plus any additional amounts that may be necessary to cover market fluctuations.  Any trade related expenses (commissions or other fees) and realized gain or loss will be borne by the Participant Account.

In the event that a removal of excess contributions is initiated in order to make an adjustment in response to non-discrimination testing (NDT) results, the Trustee will follow the procedure described above with regard to fees and distributions.

In the event of a deminimis distribution, all of the Participant’s BrokerageLink holdings (individual securities plus any amounts in the BrokerageLink Core Account) will be liquidated and moved to the SPO, in order to facilitate the distribution. 

Restricted or Ineligible Securities

The Plan(s) have designated that certain securities or security types be restricted from being purchased.  If the Trustee identifies a restricted security that has been purchased, then the Trustee will place a sell trade order in the Participant Account to remove that security.  Any trade related expenses (commissions or other fees) and realized gain or loss will be borne by the Participant Account (or if necessary, the SPO), or as directed by the Sponsor.  The proceeds from the liquidated securities will be credited to the BrokerageLink Core Account.  

Qualified Domestic Relation Orders (“QDRO's”)

The Sponsor will notify the Trustee of the pending DRO and direct the Trustee to restrict the affected Participant Account in accordance with procedures documented in the Plan Administration Manual.  If the DRO is determined to be a QDRO, any and all liquidations and transfers of securities will be completed, upon Sponsor direction, in accordance with the procedures documented in the Plan Administration Manual.

Deaths

In the event of a Participant death, the Sponsor will advise the Trustee of the death and the Participant Account will be frozen to all activity and all Limited Trading Authorizations shall be terminated.  Upon Sponsor direction, the Trustee will liquidate or transfer securities to the beneficiary’s account in accordance with the procedures documented in the Plan Administration Manual.

Schedule E – Securities That May Not Be Purchased Under the BrokerageLink Option

Trustee Ineligible Securities:
· Any Security identified by the Sponsor that may result in a prohibited transaction 

· Any Securities or Securities Options issued by the Sponsor, which have been communicated to the Trustee by the Sponsor

· Precious Metals

· Tax-exempt Securities (including mutual funds, municipal bonds and unit investment trusts)

· Annuities

· U.S. Savings Bonds

· Limited Partnerships (except for Master Limited Partnerships)

· Level 3, 4 and 5 Options (which require margin accounts) 

· Currencies

· Currency Options

· Currency Warrants

· Commodities

· Interest Rate Options

· Financial Futures

· Convertible Adjustable Preferred Stock

· Such other Securities as directed by the Sponsor

Sponsor-Directed Ineligible Securities:
[None] or [List ineligible securities]
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