CONTRACT
Contract #_____________

I.
PARTIES

1.
Montana Department of Labor & Industry, [Business Standards Division, Board Management Bureau], (hereinafter “Department”), whose address is:
	Physical
	Mailing

	301 S. Park 4th Floor
	PO Box 200513

	Helena, MT 59601
	Helena, MT 59620


AND

2.
_____________ (hereinafter “Contractor”), whose address and tax identification number is:

	Physical
	Mailing

	
	

	
	


EIN or Social Security No.________________________

II TERMS

1.
Purpose.  The purpose of this Contract is Licensing Examining Services.


2.
Effective Date and Duration.  This Contract takes effect on DATE, and terminates on DATE, unless terminated earlier in accordance with the terms of this Contract.

3.
Description of Services and/or Goods.  The Contractor agrees to the following:

Contractor agrees to develop and administer licensing examinations, also referred to in this Contract as “Examinations”, offered on behalf of the Montana Board of Barbers and Cosmetologists. The Examinations required include:



Cosmetology



Barber



Electrologist

Esthetician

Manicurist

Instructor



These Examinations must comply with the national standards for Barbering and Cosmetology and related fields as established by the profession and the statutes, rules, and regulations of the State of Montana. This includes development of the content outline for Barbers and Cosmetologists, construction of the Examination administration and reliable Examination candidate identification.



The Contractor, through one of its subcontractors, will develop a database of questions, administer, score, and distribute results for the various Examinations as approved in form and substance by the State. The Contractor will be responsible for providing candidate information, scheduling Examination sessions, administering the Examinations, including securing the Examinations facility and proctor staff, scoring those Examinations, and notifying candidates of their results. The Contractor will provide a link on the State website for candidate to contact the Examinations Contractor directly for scheduling.


The Contractor will supply the updated qualification information for all personnel involved in test development and test administration, including any subcontractors used and any others who would be involved in the work required prior to any contract renewal.



Services must be delivered on a daily basis (five days a week at all locations, excluding holidays) under secure conditions, with licensure Examinations by electronic testing in at least two areas which would be most accessible to the population of Montana. Contractor shall provide a second testing location in the Billings area due to increased demand and limited availability of the primary location at certain times of the year. Testing facilities must meet the federal and state ADA requirements.



The Board must approve the content of candidate score reports. Candidate’s results and Examination statistical data, including pass/fail performance of each licensed school, must be reported to the Board electronically on no less than a monthly basis.



The Contractor must provide the State, at the Contractor’s expense, legal defense of Examinations they develop in the event of appeals or challenges to the validity of Examinations. This includes formal (court action) or informal (out of court action) litigation or response to inquiries.



The cost of the Examinations, as approved by the State in writing, will be paid by the candidate and collected and retained by the Contractor or one of its subcontractors.


4.
Consideration.  Examination candidates pay the Contractor directly; the sum includes all reimbursement amounts for expenses such as travel. Travel expenses may only be reimbursed at State-allowed rates.



4.1
Contractor shall submit a record of expenditures incurred for the performance and completion of this Contract. The Department may verify all expenditure receipts and disburse funds in an amount equal to the approved expenditures. The Department has 30 days to make payment after the later of the date of delivery or the goods or services, or the Department’s receipt of a properly executed invoice.
4.2
The Contractor is required to provide banking information at the time of Contract execution in order to facilitate electronic funds transfer payments.


5.
Compliance with Workers’ Compensation Act.  Contractor shall comply with the provisions of the Montana Workers’ Compensation Act while performing work for the State of Montana in accordance with 39-71-401, 37-71-405, and 39-71-417, MCA. Proof of compliance must be in the form of workers’ compensation insurance, an independent contractor’s exemption, or documentation of corporate officer status. Neither Contractor nor its employees are State employees. This insurance/exemption must be sent to the State Procurement Bureau, P.O. Box 200135, Helena, MT 59620-0135.

6.
No Assignment, Transfer, Delegation, or Subcontracting. Contractor shall not assign, transfer, delegate, or subcontract the rights, duties, or obligations of any portion of the Contract without the express written consent of the Department.


7.
Ownership and Publication of Materials.  All material and other information generated under this Contract, if any, are the sole property of the Department.


8.
Records, Audit, and Release of Information.  Contractor agrees to create and retain records supporting the services rendered or supplies delivered. These records shall be made available to the Department of the Legislative Auditor for any reason, including audit purposes, upon request by the Department or the Legislative Auditor. Contractor agrees to retain these records for a period of eight years after the later of either the Termination Date or the conclusion of any claim, litigation, or exception relating to the Contract taken by the State, the Department, or a third party. The obligation to maintain records required by this paragraph survives the termination or expiration of this Contract.
8.1
The Contractor and the Department agree that any and all public releases of information by the Contractor pertaining to this Contract shall be submitted to, and approved by, the Department prior to release. The Department may authorize the Contractor in writing to release information.


9.
Indemnification.  Contractor agrees to protect, defend and hold harmless the State, the Department, and their employees against all claims, demands, or causes of action, including the cost of defense thereof, brought as a result of Contractor’s acts or omissions by Contractor’s employees or agents. If such claim, demand, or cause of action arises solely from the Department’s negligence, Contractor need not so protect and defend.


10. Required Insurance.


10.1
General Requirements.  Contractor shall maintain for the duration of this Contract, at its cost and expense, insurance against claims for injuries to persons or damages to property, including contractual liability, which may arise from or in connection with the performance of the work by Contractor, agents, employees, representatives, assigns, or subcontractors. This insurance shall cover such claims as may be caused by any negligent act or omission.


10.2
Primary Insurance.  Contractor’s insurance coverage shall be primary insurance with respect to the State, it officers, officials, employees, and volunteers and shall apply separately to each project or location. Any insurance or self-insurance maintained by the State, its officers, officials, employees, or volunteers shall be excess of Contractor’s insurance and shall not contribute with it.

10.3
Specific Requirements for Commercial General Liability.  Contractor shall purchase and maintain insurance coverage with combined single limits for bodily injury, personal injury, and property damage of $1,000,000 per occurrence and $2,000,000 aggregate per year to cover such claims as may be caused by any act, omission, or negligence of Contractor or its officers, agents, representatives, assigns, or subcontractors.

The State, its officers, officials, employees, and volunteers are to be covered as additional insureds for liability arising out of activities performed by or on behalf of Contractor, including the insured’s general supervision of Contractor, products, and completed operations, and the premises owned, leased, occupied, or used.



10.4
Specific Requirements for Professional Liability. Contractor shall purchase and maintain occurrence coverage with combined single limits for each wrongful act of $1,000,000 per occurrence and $2,000,000 aggregate per year to cover such claims as may be caused by any act, omission, negligence of Contractor or its officers, agents, representatives, assigns, or subcontractors. Note:  If "occurrence" coverage is unavailable or cost prohibitive, Contractor may provide "claims made" coverage provided the following conditions are met:  (1) the commencement date of this contract must not fall outside the effective date of insurance coverage and it will be the retroactive date for insurance coverage in future years; and (2) the claims made policy must have a three-year tail for claims that are made (filed) after the cancellation or expiration date of the policy.


10.5
Deductibles and Self-Insured Retentions. At the request of the State either:  (1) the insurer shall reduce or eliminate such deductibles or self-insured retentions as respects the State, its officers, officials, employees, or volunteers; or (2) at the expense of Contractor, Contractor shall procure a bond guaranteeing payment of losses and related investigations, claims administration, and defense expenses.


10.6
Certificate of Insurance/Endorsements. A certificate of insurance from an insurer with a Best's rating of no less than A- indicating compliance with the required coverages, has been received by the State Procurement Bureau, P.O. Box 200135, Helena, MT 59620-0135. Contractor must notify the State immediately of any material change in insurance coverage, such as changes in limits, coverages, change in status of policy, etc. The State reserves the right to require complete copies of insurance policies at all times.

11.
Discrimination.  Contractor warrants that the selection of persons to perform under this Contract will be made on the basis of merit and qualification. Contractor further warrants that there will be no discrimination based upon race, color, religion, creed, political ideas, sex, age, marital status, physical or mental disability, or national origin by the persons performing this Contract.


12.
Compliance with Laws.  Contractor shall fully comply, and remain fully in compliance through the Contract term, with all applicable federal, state, or local laws, rules, and regulations. This includes without limitation, the Montana Human Rights Act, the Civil Rights Act of 1964, the Age Discrimination Act of 1975, the Americans with Disabilities Act of 1990 (as amended), Section 504 of the Rehabilitation Act of 1973, and Montana’s Workers’ Compensation Laws at Title 39, Chapter 71, MCA.


13.
Writing to Terminate.  Notice of termination shall be in writing and made to the person identified in the Liaisons section below.


13.1
Termination for Cause.  The Department may terminate the Contract, in whole or in part, at any time Contractor fails to perform any part of the Contract.


13.2
Termination for Convenience.  The Department may also, by written notice to Contractor, terminate this Contract without cause and without incurring liability to Contractor. The Department shall give notice of termination to Contractor at least 30 days before the effective date of termination. The Department shall pay Contractor only that amount, or prorated portion thereof, owed to Contractor up to the date the Department's termination takes effect.  This is Contractor's sole remedy. The Department shall not be liable to Contractor for any other payments or damages arising from termination under this section, including but not limited to general, special, or consequential damages such as lost profits or revenues. 


14.
Termination for Reduction of Funding.  Pursuant to 18-4-313(4), MCA, the Department must terminate this Contract if funds are not appropriated or otherwise made available to support the Department’s continuation of performance in a subsequent fiscal period.

15.
Full Integration. This Contract contains the entire Agreement between the Parties; it supersedes any prior statements, understandings, promises, or representations made by either Party, or agents of either Party.

16.
Amendments (Modifications).  The Parties may amend the terms of this Contract by executing a signed writing specifying the provision(s) to be amended, as well as the new language to be included. The amending document must be executed with the same or equivalent signatures of the Parties as this Contract.

17.
Severability.  A declaration by any court, or other binding legal source, that any provision of this document is illegal or void does not affect the legality or enforceability of any other provision.

18.
Liaisons. 



The Department’s representative for purposes associated with this Contract is:



Dennis Clark



301 S. Park



Helena, MT 59620



(406) 841-2390



declark@mt.gov


The Contractor’s representative for purposes associated with this Contract is:



Name



Address



City, State, Zip



Phone Number




Email


19.
Failure of Enforcement is Not a Waiver.  Failure of the Department to enforce at any time any of the provisions of this Contract is not a waiver of such provisions and does not affect the validity of this Contract or any part thereof, or the right of the Department to enforce each and every provision of this Contract.

20.
Disputes and Venues.  The Parties agree to be governed by the laws of Montana. The Parties agree that any litigation concerning this Contract must be brought in the First Judicial District in and for the County of Lewis and Clark, State of Montana, and each Party shall pay its own costs and attorney fees.

III
SIGNATURES
This Contract shall be executed in two counterpart originals, each and any of which shall be deemed to be an original. To express the parties’ intent to be bound by the terms of this Contract, they have executed this document on the dates set forth below.

Approved for the Montana Department of Labor & Industry:
_____________________________________
________

By:
Maggie Conner



Date

Board Management Bureau Chief
Approved for the Contractor:
_____________________________________
________

By:





Date

Approved for Legal Content:
_____________________________________
________

By:
Board Legal Counsel


Date

Approved for Legal Content:
_____________________________________
________

By:
Chief Legal Counsel


Date

Approved as to Form:
_____________________________________
________

By:
State Procurement Bureau


Date
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