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NATIONAL SYSTEM OF PUBLIC LANDS

U.S. DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

United States Department of the Interior

BUREAU OF LAND MANAGEMENT
Montana/Dakotas State Office
5001 Southgate Drive
Billings, Montana 59101
http://www.blm.gov/montana-dakotas

May 4, 2021
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
DECISION
Receipt No. 7019 0700 0001 5528 8414
Assignor:
Spring Creek Coal LLC

748 T7 Road : COAL LEASE ASSIGNMENTS
Gillette WY 82718 :

Receipt No. 7019 0700 0001 5528 8407
Assignee:

Navajo Transitional Energy Company LLC
385 Interlocken Crescent, Suite 400
Broomfield, CO 80021

Transfer of Interest Affecting Coal Leases Approved

On, November 8, 2019, your assignments of Record Title Interest in a Federal Coal Lease were
submitted to this office for approval. The affected coal leases are as follows:

%ﬁl Number Acres Former Owner of Record New Owner of Record

MTM 069782 1624.06  Spring Creek Coal LLC Navajo Transitional Energy Company LLC
MTM 094378 692.50 Spring Creek Coal LLC Navajo Transitional Energy Company LLC
MTM 110453 2316.56  Spring Creek Coal LLC Navajo Transitional Energy Company LLC
(LMU)

MTM 110692 1379.06  Spring Creek Coal LLC Navajo Transitional Energy Company LLC
MTM 110693 425.50 Spring Creek Coal LLC Navajo Transitional Energy Company LLC
MTM 088405 150.00 Spring Creek Coal LLC Navajo Transitional Energy Company LLC
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In addition, on November 8, 2019, the new owners of record, filed acceptable evidence of their
qualifications and holdings.

The requested lease assignments are part of the Federal assets that are affected by, and previously
agreed to, the parties In re Cloud Peak Energy Inc., et al. (Cloud Peak) Sale Order dated

October 2, 2019, Chapter 11 Bankruptcy Case No. 19-11047 (Bankr. D. Del.). Cloud Peak
acknowledges that the subject Federal coal leases and Logical Mining Units may not be transferred or
assigned without the Department of Interior’s (DOI) consent. NTEC has voluntarily entered into an
installment agreement with the DOI’s Office of Natural Resource Revenues (ONRR) for the
repayment of past-due royalties owed on the subject Federal coal leases. Where Federal coal leases
are sought to be transferred and the DOI has executed an agreement related to those leases, a
reorganized debtor or purchaser that has entered into the agreement with the DOI is contractually
required to fulfill the agreement’s obligations (such as making installment payments) in addition to
fulfilling the lease obligations after the leases are assigned. Because NTEC’s installment agreement
creates a new obligation for payments for monies owed on the lease accounts, the lease accounts will
be considered in good standing only if NTEC has complied with the settlement terms. The ONRR
has reported to the Bureau of Land Management (BLM) that NTEC is current with its royalty
installment payments, and as a result, the BLM has determined that NTEC’s agreement with ONRR
to pay royalty installment payments, per the terms of the agreement, satistfies/meets the BLM’s good
standing determination under 43 CFR 3453.3-1(a)(6).

With NTEC having satisfied the regulatory requirements, these assignments are approved effective
March 25, 2021, the date this office received copies of all required documents and fees and bond
requirements were met. As of this date, the BLM acknowledges that NTEC holds 100 percent record
title interest in the above Federal coal leases; therefore, NTEC is responsible for complying with the
applicable laws and regulations, in addition to the most recent readjustment of terms and conditions
covering these leases. Please note, rental payments for these leases are due annually.

Appeal Information

This decision may be appealed to the Interior Board of Land Appeals, Office of the Secretary, in
accordance with the regulations contained in 43 CFR, Part 4 and the enclosed Form 1842-1. If
an appeal is taken, your notice of appeal must be filed in this office (at the above address) within
30 days from receipt of this decision. The appellant has the burden of showing that the decision
appealed from is in error.

A notice of appeal can be submitted by paper hardcopy only. The BLM will not accept a notice
of appeal transmitted electronically (e.g., by email, facsimile, or social media means). Also, the
BLM will not accept a petition for stay that is transmitted electronically (e.g., by email,
facsimile, or social media means). Even if the BLM has previously corresponded with NTEC by
email, facsimile, or social media means, the BLM will not accept a notice of appeal transmitted
electronically. Both the notice of appeal and any petition for stay must be received on paper at
the office address above.
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If you wish to file a petition for a stay (suspension) of the effectiveness of this decision during
the time that your appeal is being reviewed by the Board pursuant to Part 4, Subpart B, 4.21 of
Title 43, Code of Federal Regulations, the petition for a stay must accompany your notice of
appeal. A petition for a stay is required to show sufficient justification based on the standards
listed below. Copies of the notice of appeal and petition for a stay must be submitted to each
party named in this decision and to the Interior Board of Land Appeals and to the appropriate
Office of the Solicitor (see 43 CFR 4.413) at the same time the original documents are filed with
this office. If you request a stay, you have the burden of proof to demonstrate that a stay should
be granted.

Standards for Obtaining a Stay

Except as otherwise provided by law or other pertinent regulation, a petition for a stay of a
decision pending appeal shall show sufficient justification based on the following standards:
(1) The relative harm to the parties if the stay is granted or denied,
(2) The likelihood of the appellant's success on the merits,
(3) The likelihood of immediate and irreparable harm if the stay is not granted, and
(4) Whether the public interest favors granting the stay.

Should you have any questions, please feel free to contact Kimberly Dowdle of this office at
(406) 896-5046.

Sincerely,

i\ - John Mehlhoff
State Director

Enclosure:
Form 1842-1

Cc:

Office of Natural Resources Revenue
Solid Minerals Services

Box 25165, MS 63230B

Denver, CO 80225
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Office of Surface Mining
Box 11018
Casper, WY 82602

The Honorable Greg Gianforte
Office of the Governor

Box 200801

Helena, MT 59620

Field Office Manager, Miles City Field Office
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United States Department of the Interior M{

l
7

BUREAU OF LAND MANAGEMENT ‘\»
Montana State Ofﬂce TAKE PRIDE
5001 Southgate Drive INAMERICA
In Reply To: Billings, Montana 59101-4669
hitp/fwww.mt.blm, gov/
MTM 94378 ‘ April 18, 2007

3425 (921.8)
CERTIFIED MATL - RETURN RECEIPT REQUESTED
DECISTON
Spring Creek Coal Company :
P. 0. Box b7 : COAL
Decker, Montana 59025-0067 :

Rid Accepted
Additional Reguirement

On April 17, 2007, Spring Creek Coal Company submitted a bid in the amount
of £19,902,2C00.00 for 1117.70 acres of coal resource. . The bid of
$17,806.39 per acre has met or exceeded the pre-sale estimate of fair
market value for the coal resource.

It is necessary that Spring Creck Coal Company furnish the disclosure
statement regquired under 43 CFR 3422.3-4 for the Department of Justice
before further action can be taken to issue a coal lease. We are enclosing
the necessary forms together with the instructions. To insure the
confidentiality of the information submitted, please furnish the data in a
separate envelope which has been clearly marked to show its contents.

The Department of Justice review will take approximately 30 days.
Immediately upon recelpt of vour infeormation, it will be sent to the
Antitrust Division of the Department of Justice.

If you have any Questions or wish additional information, please contact
Connie Schaff of this office at telephone (406) 896-5060.

7/&%

Randy euscher
Chief, Branch of Solid Minerals

1 Enclosure
l1-Antitrust Form Packet

ce: :
Ms. Jill Ptacek, Department of Justice, Antitrust Division, Transportatiocn,
Energy and Agriculture Section, 325 7" Street NW, Washington D.C. 20530
Honorable Brian Schweitzer, Governor of Montana, P. 0. Box 200801,
Helena, MT 59620-08C1
Field Qffice Manager, Miles City (MT-020)
Director (WO0-320), LS, Room 510
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United States Department of the Interior

BUREAU OF LAND MANAGEMENT

Montana State Office TAKE PRIDE
5001 Sounthgate Drive INAMERICA
In Reply Ta: - .
Billings, Montana 59101-4669
: hiip:tiwww.mt.blm.gov/
MTM 94378
3474
" July 25 2007
To: MMS, Solid Minerals and Geothermal CAM, Attn: John Hovanec,
West 6" Avenue & Kipling St., Denver Federal Center, Bldg. 85,
Room A614 Document Control Staff, Denver, CO 80225 '
From: Edward L. Hughes, Acting Chief, Branch of Solid Minerals
Subject: Spring Creek Coal Company Application for HTP (History of Timely

Payments} Determination for Federal Coal Lease MTM 94378 Associated
with MTM 069782 and MTM 88405

On July 20, 2007, we received from Spring Creek Coal Company an application for HTP
determination under the Interim Guidance for Implementation of Section 436 of the
Energy Policy Act of 2005 (P.L. 109-58) for Federal Coal Lease Deferred Bonus Bonds,
Washington Office Instruction Memorandum No. 2006-045 (copy attached).

Spring Creek’s application has addressed the following required information as outlined
- in the interim guidance: :

1. The name. address. and phone number of the applicant and the applicant’s

primary contact person:

Mr. Matt Branum

Spring Creek Coal Company
505 South Gillette Avenue
P. O. Box 3009

Gillette, Wyoming 82716
307-687-6025

- 2. Identification of the lease or leases for which the applicant requests not to
provide a surety bond or other financial guarantee for the deferred bonus bid
installment pavoients: '
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Spring Creek Coal Company is requesting an HTP determination for
Federal Coal lease MTM 94378.

3. Identification of the suretv bonds or other financial suarantee instruments. if
applicable, that the lessee desires to discontinue:

No surety bonds exist for MTM 94378 as this is a Federal Coal lease to be
issued to Spring Creek Coal Company and no other HTP determinations
are requested at this time.

4.  Identification of all federal coal leases, by serial number and lessee name of

record, which are associated with the same mining operation as the lease or leases

with the deferred bonus bid installments pavments:

MTM 069782 Spring Creek Coal Company
MTM 88405 Spring Creek Coal Company

5. The mine name and SMCRA permit number of the mine agsociated }vith t_he

subject lease or leases:

The SMCRA permit for the Spring Creek Mine is MT-0012.

Attached is the application for HTP determination for MTM 94378, Pursuant to the
interim guidance contained in Washington Office Instruction Memorandum 2006-045,
this memorandum is a request for you to review the applicant’s payment history for the
Spring Creek Mine and provide an assessment within 30 days.

For your convenience in making your assessment, we have also attached copies of the
LR2000 serial register pages for the above-listed leases.

We appreciate your assistance in this matter. If you require additional information,
please contact Connie Schaff in the Branch of Solid Minerals at 406-836-5060.

3 Attachments éf/r/ %
1 - Apln. for HTP Determination ' :
2 - WO IM 2006-045

3 - Serial Register Pages
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cc: w/o atchs. ,

Spring Creek Coal Co., Box 3009, Gillette, WY 82717 -- Attn: Matt Branum
_Field Office Manager, Miles City Field Office (MT-020)

W0O-320
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United States Department of the Interior M{
BUREAU OF LAND MANAGEMENT -‘}I\’J

5001 Southgate Drive INAMERICA
In Reply To: Billings, Montana 59107-6800
' hittpe/wrww.mt.blm.gov/
MIM 94378
3420 (921.8)
CERTIFIED MAIL - RETURN RECEIPT REQUESTED November 9, 2007
DECISTON

Spring Creek Coal Company ;
r. 0. Box 67 : COAL
Decker, Montana 59025-0067

Coal Lease Issued - Leage Bond Accepted

Enclosed ig a fullv-executed Federal Coal Lease MI'M 94378 issued to Spring Creek
Coal Company whnich ig approved effective December 1, 2007. The lands inecluded in
thig lease are described as follows:

Tract 1:

T, 8S8., R. 39 E., P.M.M.
Sec. 13: SWANWHNWYAL, SWWNWY, SWASEWUNWY, NY:SWY,
NYASWWMSWY, NWSEUSWASWY, SEUSEUSWASWY,
SE%SWY, - NWUNWASEY, SYINWWUSEY, NYSWWSEY,
SWYASWASEY

Sec. 1l4: Beginning at a point bearing 8. 60225'06" E.,

2299.67 feet from the section corner of sections 10, 11, 3i4,

and 15 and on the N-S center line of the NE1/4NW1l/4 of section 14

and at 528.30 feet southerly from the NE-NW 1/64 section corner of
section 14; thence on the exclusion boundary line, S. 90200°00" E.,
317.70 feet; thence §. 55221'33" E., 1741.06 feet; thence N. 38232'1g"
E., 1422.65 feet, to a point on the N-S center lihe of the NE1/4NEl/4
of said section; thence northerly on the N-S center line of the
NE1l/4NE1/4 of said section te the NE-NE 1/64 section corner of said
section; thence easterly on the E-W center line of the NE1/4NEl/4 of
said section to the N-N 1/64 section corner of sections 13 and 14;
thence southerly on the section line between sections 13 and 14 to the
N-8-8 1/256 section corner of gections 13 and 14; thence westerly on
the E-W center line of the NE1l/4SEl/4SEl/4 of section 14 to the
NE-SE-SE 1/256 section corner of said section; thence northerly on the
N~S8 center line of the NE1/4SE1/ASEl/4 of said secticon to the

C-E-E-SF 1/256 section corner of said section, on the E-W center line
of the SE 1/4 of said section; thence westerly on the E-W center line
of the SE 1/4 of said section to the C-E-SE 1/64 section cormner of said
section; thence northerly on the N-8 center line of the NEL/4SE1/4 of -
said section to the C-3-NE-SE 1/256 section corner of sald section;
thence westerly on the E-W center line of the SE1/4NE1/4SBE1/4 of said
section to the C-8-N-SE 1/256 section corner of said section; thence
northerly on the N-S centexr line of the SE 1/4 of sald section to the
C-E 1/16 section corner of said section; thence westerly on the E-W
center line of sald section to the C 1/4 section corner of said
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section; thence northerly on the N-S center line of sald section

to the C-5-N 1/64 section corner of said section; thence westerly on
the E-W center line of the S 1/2 of the NW 1/4 cf said section

to the SW-NW 1/64 section corner of said section; thence northerly
on the N-S center line of the SW1/4NW1l/4 cof said section to the
C-W~-NW 1/64 section corner of sald section; thence easterly on the
E-W center line of the NW 1/4 of said section to the C-E-NW 1/64
section corner of said section; thence northerly on the N-S

center line of the NEL/4NWl/4 of said section to the point of
beginning, c¢ontaining 137.70 acres, more or less.

Sec. 24: NY:ANEWNWY
Total: 425.2 acres

Tract 2

T. 8 5., R. 39 E., P.M.M.
Sec. 15: WASWY4SEY, SEWSW4SEY

- Bec. 22: NE4NEY, NANWANEY, SE%UNWWMNEY:, NEWSEYNEY, NEWNEYNWY
Sec. 23: SWASWMNWYMNEY, SYINWNWA, SYANWY

Total: 242.5 acres
Tract 3:

T.8S., R. 30E.,, P.M.M.
Sec. 25: SWW4SW4

Sec. 26: SWANEANEWSWY, WANWANEXSWY:, SEUNWANEUSWY, SWNEY%SWA,
NWASWYA, MASE%SWA, SYNWASEY, S%SEY%

Sec. 27;: SWYNWASEWNEY, SWSEWUNEM, NWUANEWUSWWINEY, SYNEWMSWANEY,
WASWANEY, SEWUSWHNEY, EWSEWNW.A, NYNE%SEY, SEMNEASEY, NEWNW4SEY

Total: 350.0 acres

Tract 4:

T. 8 5., R. 40 B., P.M.M,.
. Sec. 30: SY“NWWASEY%, SY%SE%

Total: 100.0 acres

Containing approximately 1,117.700 acres in Big Horn County, Montana

On Octoker 19, 2007, Minerals Management Service found that Spring Creek Cocal
Company has demcnstrated a history of timely payments for Lease Nos. M18-094378-
0, M18-069782-0, and M18-088405-0. Enclosed for your infcrmation is a copy of
Washington Office Instruction Memorandum No. 2006-045 Interim Guidance for
Implementation of the Energy Policy Act of 2005 [P.L. 109-58] for Federal Ceal
Leases, Deferred Bonus Bonds. '

On November 8, 2007, Rioc Tinto Energy America furnished Coal Lease Bond Number
016-035-421, executed November 2, 2007, in the amcunt of $5,000.00, Liberty
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Mutual Insurance Company, surety, for Coal Lease MTM 94378. The bond is accepted
efffective December 1, 2007.

If you have any questions, please contact Connie Schaff of this office at 206
836-5060. ’

Sincerely,

Edward L. Hughes, thing Chief

Branch of Solid Minerals

2 Enclosures
1-Coal Lease MTM 54378
2-TM 2006-045

ca:

Honorable Brian Schweitzer, Governor pf Mentana, P. O. Box 20080 Helena, MT 59620-0801

Ms. Jill Ptacek, Department of Justice, Antitrust Division, Energy Section, 555 Fourth
Street NW, Washington D.C. 20001

Minerals Management Service, Solid Minerals Reporting Section, P.D. Box 5760 MS 3153,
Defiver, CO 80217-5760 ‘ '

Office of Surface Mining, Western Support Center, 1999 Broadway, Suite 3320, Denver, (O
80202-5733

Field 0Office Manager, Dickinson (MT-030)

" Director (WO-320), LS, Room 510
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" Form 3400-12

{April 2007) FORM APPROVED

OMB NO. 1004-0073
Expires: March 31, 2010
S'Fria] Number

UNITED STATES
DEPARTMENT OF THE INTERIOR  [EPT. OF INTERIOR
BUREAU OF LAND MANAGEMENTR oF LANT UANASEME

COALLEASE oy it 20 AM.10 37

RECEIVED

MTM 94378

<

PART 1. LEASE RIGHTS GRANTED

This lsase, entered mto by and between the UNITED STATES OF AMERICA, h’n'argé‘f?l_ Er:gé\l %E?A?-EED{ _fl:grﬁ;i;%]?t%c Bureawn of Land Management (BLM), and
HEo MO y

{(Name and Address)
Spring Creek Coal Company

P. O. Box 67
Decker, Montana 58025

hereinafter called lessee, is effective (dere) 12/ 01 2007 . for 2 period of 20 years and for so long thereafter as coal is produced in commercial quantities from the
leased lands, subject to readjustment of lease tenns at the end of the 20th lease year and each 10-year period thereafter.

Sec. 1.This lease is issued pursuant and subject to the terms and provisions of the;
. Mineral Lands Leasing Act of 1920, Act of February 25, 1920, as amended, 41 Stat. 437, 30 11.5.C. 181-287, hereinafier referred to as the Act;
Mineral Leasing Act for Acquired Lands, Act of August 7, 1947, 61 Stat. 913, 30 U.S.C. 351-359;
and to the regnlations and formal orders of the Secretary of the Interior wluch are now or hereafter in force, when not inconsistent with the eXpress and specific
provisions harein.

Sec. 2. Lessor, in consideration of amy bonuses, rents, and royalties te be paid, and the conditions and covenants to be observed as herein set forth, hereby grants and
leases to lessee the exclusive right and privilege to drill for, mine, extract, remove, or otherwise process and dispose of the coal depomts in, upon, or under the
following desaribed lands:

SEE ATTACHED EXHIBIT A

containing 1117.70 acres, more or less, togeﬂaer with the right to construct such works, buildings, plants, structures, equipment and appliances and the riglt
to use such cn-lease rights-of-way which may be necessary and convenient in the exercise of the rights and privileges granted, subject to the conditions hersin
providad.

PART 1. TERMS AND CONDITIONS

Sec. 1. () RENTAL RATE -Lessee must pay lessor rental annualty and in
advance for each acre or fraction thereof during the continuance of the lease at the
rate of § 3.00 for each lease year.

when operations under the lease are interrupted by sirikes, the elements, or
casuaties not atiributable io the lessee. The lessor, in the public interest, may
suspend the condition of continued operation vpon payment of advanee
royalties-in accordance with the regulations in existence at the time of the
suspension. Lessee's failure to produce ceal in commercial quantities at the
end of 10 years will terminate the lease. Lessee must submit an operation and

...Teclamation plan pursuant fo Section. 7 of the Act not later than 3 years after
lease issuance. .

-~ (b) RENTAL CREDITS -Rental will not be credited against eltlwr production or
advance royalties for any year.

Sec 2 (a) PRODUCTION ROYALTIES - The royalty will be 12.5 percent of
the value of the coal as set forth in the regulations. Royalties are due to lessor 1113
fmal day of the month sueceeding the calendar month in which the royalty
obligation accrues.

The lessor reserves the power to assent to or order the suspension of the

terms and conditions of this leage in accordance with, inter elia, Section 39 of
: . : the Mineral Leasing Act, 30 U.S.C, 209.

(b) ADVANCE ROYALTIES - Upon request by the lessee, the BLM may accept, :

for a total of not more than 10 years, the paymert of advance royalties in lieu of
continued operation, consistent with the regniaticns, The advance royalty will be
based on a percent of the value of a minimum number of tons determined i the
manner established by the advance royalty regulations in effect at the time the
lessee requests approval 1o pay advance royalties in lieu of continued operation.

See. 3. BONDS - Lessee must maintain in the proper office a lease bond in the
amount of § 5,000%
when additional coverage is determined appropriate.

Sec. 4, DILIGENCE - This lease is subject {o the conditions of diligent
development and continned operation, except that these conditions are excused

. The BLM may require an increase in this amount

5. LOGICAL MINING UNIT (LMU) - Either upon approval by the lessor of
the Jessee's application or at the direction of the lessor, fhis lease will become
an LMU or part of an LMU, subject to the provisions set forth in the
regulations,

The stipulations established in an LMU approval in effect at the time of LMU
approval will superssde the relevant incomsistent terms of this lease so long
as the lease remains committed to the LMU, If the LMU of which this lease
is a part is dissolved, the lease will then be subject to the lease terms which
would have been applied if the lease had not been included in an LMU.

(Continued on page 2)
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Sew. 6 DPOCUMENTS, EVIDENCE AND INSPECTION - At such times and in
such form as lessor may preseribe, lessee must furnish dewiled sttements
showing the amounts and quality of all prodocts removed ind sald from the
feuse, the proceeds therefrom, and the amoun used for production purposes or
unavoidabiy lost,

Lessee must keep open ot all regsenable times for the ingpection by BLM the
leaged premises und o} surface and underground improvements, works, |
machinery, are stockpiles. equipment, and all boaks, accounts, maps, and
records relative o operations, surveys, or investigations on or under the leased
Jancls. ’

Lesser must allow lessor sccess 1o and copying of documents reasonably
necessary to verify lessee complianee with tenns and conditions of the lease.

While this lease remaing in effect, information obtained under thig section will
be closed 1o ingpection by the public in accordance with the Freedom of
Information Act (5U.8.C, 552).

Sec. 7. DAMAGES TO PROPERTY AND CONDUCT OF OPERATIONS -
Lessee must comply at its own expense wiih all rensonable erders of the
Secretary, respecting diligent operationg, prevention of waste, and protection of
other resources.

Lessee must not conduct exploration operations, other than casval use, without

_an approved exploration plan. All exploration plans prier to the commencement
of mining operations within an approved mining permit avea must be submitted
to the BLM.

Leases must carry an all operations in accordance with approved methods and
practices as provided in the operating reguiations, having due regard for the
prevention of injury 1o life, health, or property, and prevention of waste, damage
or degradation to any land, air, waier, cultural, biclegical, visual, and other
resources, including mineral deposits and formations of mimeral deposits not
leased hereunder, and to other land uses or users. Lessee must take measures
deemed necessary by lessor to accomplish the intent of this lease term. Such
measures may include, but are not limited to, modification to proposed siting or
design of facilities, timing of operations, and specification of interim and final
reclamation procedures. Lessor reserves to itself the right to lease, sell, or
otherwise dispose of the surface or other mineral deposits in the lands and the
right 10 coptinue existing uses and to puthorize future nses upon or in the leaséd
lands, including issuing Jeases for mineral deposits not covered herennder and
approving casements or rights-of~way. Lessor musi condition such uses to
prevent unnecessary or unreasonable interference with rights of lessee as may be
consistent with concepts of multiple vse and multiple mineral development.

Sec. §. PROTECTION OF DIVERSE INTERESTS, AND EQUAL OPPORTU-
NITY - Lessee must: pay when doe all taxes legally assessed and levied under
the laws of the State or the United States; aceord all employees complete
freedom of purchase; pay all wages at least twice each month in lawful money
of the United States; maintain a safe worldng environment in accordance with
standard mdusiry practices; restrict the workday to not more than 8 howrs in any
one day for underground workers, except in emergencies; and take measures
necessary fo protect the health and safety of the public. No person under the age
of 16 years should be employed in any mine below the surface, To the extent
that laws of the State in which the lands are siteated are more restrictive than the
~ pravisions in this paragraph, then the State laws apply.

Lessee will comply with all provisions of Executive Order No. 11246 of
- September 24, 1965, as amended, and the rules, regulations, and relevant orders
of the Secretary of Labor. Neither lessee nor lessee's subcontractors should

Sue. 9 {u) TRANSFERS

Thig lease may be tunsferred in whole or in purt W any person,
associition or comoration qualified 1o hold such leage interest.

]:| This lease may be transferred in whole or in pirt 1o unother pablic bady
or 1o u persen who will mine coal on Behall of, and Jor the use of, the
public budy vz 1o a person who for the limited purpose of creating o
security interest in favor of a lender agrees 1o be ohligsted 1o mine the
coal on behalf of the public body, .

D Thix lease may only be transferred in whaole or in part o anuiher small
business qualified under §3 CFR 121,

Transfers of record title, working or royalty interest must he approved in
aceordance with the vegulations,
(b) RELINQUISHMENT - The lessee may relinquish in writing ol uny time ali
nighis uneler this lzase or any portion therveof as provided in the repulations,
Upon lessor's aceeptance of the relinguishment, lessee will be relieved of all
futare obligations under the lease or the relinguished portion thereof,
whichever is spplicable, .

Sec. |0, DELIVERY OF PREMISES, REMOVAL OF MACHINERY,
EQUIPMENT, ETC. - A1 such time as all portions of this lease are retumed to
lessar, lessee munst deliver up to lessor the land leased, ndergromnd timbering,
and such other supports and structures necassary for the preservation of the
mine workings on the leased premises or deposite and place all workings in
condition for snspension or abandonment. Within 180 days thereof, lessee
must remove from the premises all othér structures, machinery, equipment,
tools, and matenials that it elects to or as required by the BLM, Any such
stmctures, machinery, equipment, fools, and materials remaining on the leased
lands beyond 180 days, or approved extenzion ithereot, will become the
preperty of the lessor, but lessee may either remove any or all such property or
continie to be liable for the cost. of removal and disposal in the amount
actually incwrred by the lessor. If the surface is owned by third parties, lessor
will waive the requirement for removal, provided the third parties do not object

" to such waiver, Lessee must, pricrto the terminatien of bond lability or at any

other time when required and in ocoordance with all applicable laws and
regulations, reclaim all lands the surface of which has been disturbed, dispose
of all debris or solid waste, repair the offsite and onsite damage cansed by
lessee's activity or activities incidental fhereto, and reclaim access roads or

trails.

Sec. 11. PROCEEDINGE TN CASE OF DEFAULT - If lessee fails to comply
swith applicable lows, existing regulations, or the terms, conditions and
stipulations of this lease, and the noncomypliance continues for 30 days after
written notice thereof, this lease will be subject to cancellation by the lessor
only by judicial preceedings. This provision will not be construed to prevent
the exercise by lessor of any other legal and equitable remedy, including
waiver of the default. Any such remedy or waiver will not prevent later
cancellation for the same default occurring at any other time.

Sec. 12, HEIRS AND SUCCESSORS-IN-INTEREST - Each obligation of this

-lease will extend to md be binding upon, and every benefit hereof will inure

to, the heirs, executors, administrators, successors, or assigns of the respective
parties hereto,

Sec. 13. INDEMNIFICATION -Lessee must indenmify and hoid harmless the
United Stetes from any and all claims arising out of the lessee's activities and
operations under 1his |zase,

Sec. 14. SPECIAL STATUTES - This iease is subject to the Clean Water Act
(33 U.S.C. 1252 et seq.), the Clenn Air Act (42 U.S.C. 4274 et seq.), and to all
other applicable laws pertaining 1o exploration z}giivities,%ﬁng%}eruﬁuns
and reclamation, including the Surface Minégg Gpntral aﬁﬂﬁleclﬁmation Act of

maintain segregnted facilities. 1977 (30 U.S.C. 1201 at seq.). [ e - o
— = = S
Sec. 15. SPECIAL STIPULATIONS Z= 3 o
O
Deferreg Bopus Payment Schedule:; @i o 5.
—m
15 {5 eé‘sagébsfﬁﬁ-bpnn first anniversary date; el 4 = =
15 ($ 3,980,440 . QDon sacond anniversery date; S ; m % = 5
1505 3 980 440 . 0b" third anniversary date; ey & = m
W55 5° 4 * “Ton fourth anniversary date; = —_
®3,980,440.0 i =3 5 @S
- o
& o
T

{Continued an page 3} i
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See. 15, SPECIAL STIPULATIONS (Cont’d.) -

See Altached Extibit B, Exhibit kC, and Exhibit D DEPT. OF INTERIOR

BUR. OF LAND MAN tACEMENT

A7 JUL 20 AM 10 37

RECEIVED
MONTANA STATE OFFIcE
BILLINGS MONTANA

THE UNITED STATES OF AMERICA

Spring Creek Coal Conpany sy Bureau of Land Management

{Conyany ar

. (Signature quessee)‘J' ! Edward L. HUQhES(BLMy
r-\ >d )
\ﬂ; RQﬂ:wJ} g)U\-Lc,e.!' _ —
(Title) +2.P %g{_/ Acting Chief, BrdhtR of Solid Minerals
207 O] 11-09-2007
(Date) | ﬂ (Date)

Title 18 U.S.C. Section 1001, males it a crime for any person knowingly and willfully to make to any depm tment or agency of the United Stares any false,
fictitious or fraudulent statemenis or representations as to any matter within Its jurisdiciion.

- NOTICES

The Privacy Act of 1974 and the regulation in 43 CFR 2.48(d) provide that you be furnished with the following information in connection
with information required by this application.

AUTHORITY: 30 U.S.C. 181-287 and 30 U.8.C. 351-359.

PRINCIPAL PURPOSE: BLM will use the information you provide to process your apphcahon and determme if you are eligible to hold-a
lease on BLM Land,

ROUTINE USES: BLM will only disclose the information according to the zegulations at 43 CFR 2.56(d).

EFFECT OF NOT PROVIDING INFORMATION: Disclosing the information is necessary to receive a benefit. Not disclosing the
information may result in BLM's rejecting your request for a lease,

The Paperwork Reduction Act of 1995 requires us to infonm you that;

The BLM collects this information to authorize and evaluate proposed exploration and mining operations on public lands.

Response to the provisions of this lease form is mandatory for the types of activities specified.

The BLM would like you to lmow that you do not have to respond to this or any other Federal agency- sponsom ed information collecuon
unless it displays a currently valid OMB control number. -

BURDEN HOURS STATEMENT: Public reporting burden for this form is estimaled 1o average cne hour per response including the time
for reading the instructions and provisiens, and completing and reviewing the form. Direct comments regarding the burden estimate or any
niher aspect of this form to U.S. Department of the Inferjor, Burean of Land Management (1004-0073), Bureau Information Collection
Clearance Officer (W0-630), 1849 C Street, Mail Siop 401 LS, Washingion, D.C. 20240,

’ {Form 3400—12, page 3) )
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DEPT. OF INTERIOR

EXHIBIT A BUR. OF LAKND MANAGEMENT
Tract 1: 2607 JUL 20 AM 10 37
T.85,R.39E, PMM. HO?‘JTM‘?&E%EE;EEDOFFIC‘
Sec. 13: SWIWANWLENWY, SWIANWYL, SWYASEVMNW YA, Ni2SWiz, ' BILLINGS MONTANA .

NiaSWIiSWh, NWAWSEWMSWYASWia, SEASEASWIASW4,
SEWMSWY4, NWYuNWIASEY4, SYANWIASEYA, NYaSW4SEY,
SWIASWIASTEY

Sec. 14: Beginning at a point bearing S. 60° 25' 06" E., 2299.67 feet from the section
corner of sections. 10, 11, 14, and 15 and on the N-S center line of the
NEI/4ANW1/4 of section 14 and at 528.30 feet southerly from the NE-NW 1/64
section corner of section 14; thence on the exclusion boundary line, S. 90° 00'
00" E., 317.70 feet; thence S. 35°21' 33" E., 1741.06 feet; thence N. 38° 32!
16" E., 1422.65 feet, to a point on the N-S center line of the NE1/4NE1/4 of
said section; thence northerly on the N-S center line of the NE1/4NE1/4
of said section to the NE-NE 1/64 section corner of said section; thence
easterly on the E-W center line of the NE1/4NE1/4 of said section to the N-N
1/64 section corner of sections 13 and 14; thence southerly on the section line
between sections 13 and 14 to the N-S-§ 1/256 section comer of sections 13
and 14; thence westerly on the B-W center line of the NE1/4SE1/4SE1/4 of
section 14 to the NE-SE-SE 1/256 section corner of said section; thence
northerly on the N-S center line of the NE1/4SE1/4SE1/4 of said section to
the C-E-E-SE 1/256 section corner of said section, on the E-W center line of
the SE 1/4 of said section; thence westerly on the E-W center line of the SE
1/4 of said section to the C-E-SE 1/64 section comer of said section; thence
northerly on the N-S center line of the NE1/4SE1/4 of szid section to the
C-S-NE-SE 1/256 section comer of said section; thenice westerly on the E-W
center line of the SE1/4NE1/4SE1/4 of said section to the C-5-N-SE 1/256
section corner of said section; thence northerly on the N-S center line of the
SE 1/4 of said section to the C-E 1/16 section corner of said section; thence
westerly on the E-W center line of said section to the C 1/4 section corner of
said section; thence northerly on the N-S center line of said section to the
C-S-N 1/64 section corner of said section; thence westerly on the E-W center
line of the S5 1/2 of the NW 1/4 of said section to the SW-NW 1/64 section
corner of said section, thence northerly on the N-S center line of the

- SWI1/4ANW1/4 of said section to the C-W-NW 1/64 section corner of said
section; thence easterly on the E-W center line of the NW [/4 of said section
to the C-BE-NW 1/64 section corner of said section; thence northerly on the
N-S5 center line of the NE1/4NW 1/4 of said section to the point of beginning,
containing 137.70 acres, more or less.

Sec. 24: N ANEWNW Y4

Total: 425.2 acres

Addendum 303.0-12, Federal Coal MTM94378 Page 16 Revised 05/05/2021; Reference - MR262



DEPT. OF INTERIOR
BUR. OF LAHD MANAGEMENT

Tract 2 20 JUL 20 AM 10 37
T.85.,R.38E., PMM. : RECEIVED
Sec. [5: WaSWI4SEY, SE4ASWWUSEY JONTANA STATE OFFICE

, ' BILLINGS MONTANA
Sec. 22: NEYANEY, NANWYNEV, SEUANWIANEY, NEVSE4NEY:, NEUNEMN WY

Sec. 23: SW ‘/&SW%NW%NE%, SVaNBNW4, SIENWY
Total: 242.5 acres |
Tract 3:

T.BS.,R.39E., PM.M.
Sec. 25: SWIASWYs

sec. 26: SWYNELNEYAS WY, WANWINEWMS Wi, SEVMNWIANEY%SW4,
SYANEYASWha, NWASWYa, NYaSEYSWY, SYaNWIASEY4, SYaSEY

Sec. 27: SWUNWUSEVANEY:, SVaSEVMNEY, NWUANELLSW %NE%,
SUNESWYINELY:, WYASWYANEY, SEVSWYANEYV:, EVASEUNWLYA,
NWNEWMSEY:, SEUMNEASEY, NEMNWL4SEY

Total: 350.0 acres
Tract 4

T.8S. R.40E.,PMM.
Sec. 30: SYANW4SEY, SV4SEY:

Total: 100.0 acres

Containing approximately 1,117.700 acres in Big Horn County, Montana

Addendum 303.0-12, Federal Coal MTM94378 _Page 17 Revised 05/05/2021; Reference - MR262



DEPT. OF INTERIOR
BUR. OF LAND MANACEMENT

w1 AL 20 AN 1087 : o 2827

RECEIVED EXHIBIT B
MONTANA STATE OFFICE

Sec. 15. SPECIAL STIPULATIONS - In addition to chserving the general obligations
and standards of performance zet out in the current regulations, the lessee shall
comply with and ke bound by the following stipulations. These stipulation= are
also imposed upon the lessee's agents and employees. The failure or refusal of
anv of these persons to comply with these stipulations shall be deemed a failure
of the lessee to comply with the terms of the lease. The lessee shall reguire
his agents, contractors and subcontractors involved in activities concerning this
lease te include these stipulations in the contracts between and among them.
These stipulations may be revised or amended, in writing, by the mutual consent
of the lessor and the lessee 3t any tlme to adjuqt to changed conditions or to
correct an oversight. :

(a) CULTURAL RESOURCES -

{1} Before undertaking any activities that may disturld the surface of the
leased lands, the lesses shall conduct a cultural resource intensive field
inventory in a mamner specified by the Authorized Officer of the BLM
{herinafter referred to as the Authorized Officer) on portions of the mine
plan area, or expleoration plan arez, that may be adversely affected hy
lease-related activities and which were not previously inventoried at such
a level of intensity. Cultural resources are defined as a broad, general
fterm meaning anhy cultural property or any traditicnal lifeway wvalue, as
deflned below:

Cultural property: a definite location of past human activity,
occupation, or use identifiable through field inventory (survey),
historical decumentation, or ecral svidence. The term includes

archéeclogical, historic, or architectural sites, structure, or
places with important public and scientific uses, and may include
zraditional cultural or religious importance to specified social

and/or cultural groups. Cultural properties are concrete, material
places, and things that are classified, ranked, and managed throucgh.
the system of inventory, evaluation, planning, protection, and
utilizaticn. )

Traditional lifeway wvalue: the gquality of Dbeing useful in or
important to the maintenance of a specified sccial and/or cultural
group's traditional systems of (&) religious belief, (k) cultural
practice, or {c) socizl interaction, not closely ildentified with
definite locations. Another group's shared values are zbhstract,
nonmaterial, ascribed ideas that one canmnot know about without being
told. Traditicnal lifeway wvalues are taken into account through
public participation during plamming and environmental analysis.

The cultural resources inventory shall be conducted by & qualified
professicnal cultural resource specialist; i.e., archaeclogist,
anthropologist, historian, or historical architect, as appropriate and
necessary, and approved by the Authorized Officer {BLM if the surface is
privately owned). A report of the inventory and recommendations for
protection of any cultural resources identified shall be submitted to the
Asgistant Director of the Western Support Center of the Office of Surface
Mining (hereinafter zreferred to as the Assistant Director) by the
Authorized Officer. Prior - to any on-the-ground cultural resource
inventory, the selected professional cultural rescurce specialist shall
consult with the BLM, the Northern Cheyenne Cultural Protection Beoard, and
the Crow Historiec and Cultural Committes. The purpose of this
consultation will he to guide the work to be periormed and
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RECEIVED
MONTANA STATE OFFICE EXHIBIT B
YT M A '
BILLINGS MONRTARA COAL LEASE SPECIAL STIPULATIONS
to identify cultural properties or traditional lifeway values within the
immediate and surrounding mine plan area. The lessee shall undertake
measures, in accordance with instructions from the Assistant Director, Lo
protect cultural resources on the leased lands. The lessee shall not

(b)

commence the surface-disturbhing activities until permission to preoceed is
given hy the Assgistant Director in consultation with the 2Authorized
Officer. i ‘

(2} The lessee shall protect all cultural rescurce properties within the
lease area from lease related activities until ths cultural resource
mitigation measures can be implemented as part of an approved mining and
reclamation plan or exploration plan.

{2) The cost of carrying out the approved site mitlgation measures shall
e borne by the lessee. :

{4y If cultural rescurces are discovered during operations under this
lease, the lessee shall immediately bring them to the attention of the
Agsistant Director, or the Autheorized Officer if the Assistant Director is

- not available.. The lessee shall not disturb such resources except as may

be subsegquently authorized by the Assistant Director. Within two (2)
working days of notification, the Assistant Director will evaluate cor have
evaluated any cultural resources discovered and will determine if any
action may be required to protect or preserve such disceveries. The cost
of data recovery for cultural resources discovered during lease gperations
shall be borne by the surface managing agency unless othe1w15= specified .
by the authorized Officer.

(5) 211 cultural resources shall remain under the jurisdiction of the

. United States until ownership is . determined under applicable law.

(&) Spring Creek Coal Company shall conduct site recordation and site
testing at Cultural Resource Site 24BH404 in accordance with Tasks 1
through 4 of the petroglyph mitigation plan found in Appendix D of the
EA and as modified below. The recordation will be a non-invasive
technigue that dees not alter the rock surface, and can be digitally
stored for future study and possibly to recreate the rock art figures.
Site testing will include up to five, l-meter by l-meter shallow
excavations. Testing will be coordinated with the Northern Cheyenne

CTHPD and any findings will be shared with the THPC. Coordination will

include prior notification of any field work, with sufficient time to
allow the Northern Cheyenne to schedule their attendance during the
field work, and will alliow the Northern Chevenne the Dpportunlty to
plDVlde comments on the locations of each excavatlon.

PALEONTOLOGICAL RESOURCES -

If a palecntological resource, either large and conspicuous, and/or of
significant scientific value is discovered during construction, the find
will be reported to the authorized officer immediately. Construction will
be suspended within 250 feeft of said £find. An evaluation of the
paleontolegical discovery will be made by a BLM approved professional
paleontoleogist within  five (5) working days, weather permitting, to
determine the appropriate action(s) to prevent the potential loss of any
significant palecntological value. Operations within 250 feet of such
discovery will not be resumed until written authorization to proceed is

issued by the Ruthorized Officer. The lessee will bear the cost of any
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required paleontological appraisals, surface collection of fossils, or
salvage of any large conspicuous fogsils of @ significant interest
discovered during the operaticn.

(c) PUBLIC LAND SURVEY PROTECTION -

The lessee will protect all survey monuments, witness corners, reference
monuments, and bearing trees against destruction, obliterzticn, or damage
during operations on the lease areas. If any monuments, Corners or
accessories are destroyed, obliterated or damaged by thlS operation, the
lesgsee will hire an appropriate county surveyor or registered land
surveyor to reestablish or restore the monuments, corners, ©r accessories
at the same logations, uging surveving procedures in accordance with the
"Manual of Sur eylng Instructions for the Survey of Public Lands of the
United States. The =survey will be recorded in the appropriate county
records, with a copy sent to the authorized officer.

‘{d) RESOURCE RECOVERY AND PROTECTION PLAN (R2P2) -

Notwithstanding ' the approval of & rescurce recovery and protection plan
{R2P2) by the BLM, lessor reserves the right to seek damages against the
operator/lessee in the event {i) the operator/lessse fails to achiesve
maximum economic recovery (MER) [as defined at 43 CFR 3480.0-5.2(21)] of
the recoverable coal reserves or {ii) the operator/lessee is determinsd to
have caused a wasting of recoverable coal reserves. Damages shall be
measured on the basis of the royvalty that would have been payvable on the
wasted or unrecovered coal.

The parties recognize that under an approved RIZIPZ, conditions may reguire
a modification by the operator/lessee of that plan. . In the event a coal
bed or portion thereof is not te be mined or 1is rendered unmineable by the
operaticn, the operator shall submit appropriate justification to cbtain’
approval by the authorized officer to leave such reserves unmined. Upon
approval by the authorized officer, such coal bads or portions thereof
shall not be subject to damages as described above. Further, nothing in
this section shall pravent the operator/lessee from exercising its right
to relinguish 2ll or a pertion of the lease as authorized by statute and
legulatlon

In the event the anthorized officer determines that the R2P2 as approved
will not-attain MER as the. result .of changed conditions, the authorized
officer will give proper notice toc the operator/lessee as required under
applicable regulations. The authorigzed officer will order a modification
if necessary, identifying additional reserves to be mined in order to
attain MER. Upon.a final administrative or judicial ruling upholding such
an ordered modification, any reserves left unmined {wasted)  under that
pilan will be subject to damages as descllbeﬂ in the first paragraph under
this section.

Subject to the right to appeal hereinafter set forth, payvment of the value
of the rovalty on such unmined recoverable coal reserves shail become due
and payeble upon determination by the authorized officer that the ccal
reserves have been rendered unminesble or at such time that the lessee has
demonstrated an unwillingness to extract the coal. '

The BLM may enforce this preovigion either by issuvuing a written decision

reguiring payment of the MMS demand for such rovalties, or hy igsuing a

notice of nen-compliance. A decision or notice of non-compliance issued
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by the lessor that payment is due under this stipulation is appealable as
allowed by law.

(e} MULTIPLE MINERAL DEVELOPMENT -

Operations will mnot be approved which, in the opinion of the authorized
officer, would unreasonably interfere with the orderly development and/cr
production from a valid existing mineral lease issued prior te this one
for the same lands.

The BLM realizes that cocal mining operations conducted on Federal coal
leases issued within producing oil and gas fields may interfere with the
econcmic recovery of cil and gas; just as Federal oil and gas leases
icsued in a Federal coal lease area may inhibit coal recovery. BLM
retainsg the authority to alter and/or modify the R2P2 for coal operations
on those lands covered by Federal mineral leéases S0 as to obtailn maximum
resource recovery.

{(£) LAND USE -

Spring Cresk Coal Company will be reduired te relinguish the affected
portions of Land Use Lease MIM 74913 when the subject lands are leased.

{g) RECLAMATION/WILDLIFE ~

Spring Creek Coal Company will be required to reclaim disturbed habitats
within the areas designated as Unsuiteble for Lease with Exceptions and
Suitable with Stipulations back to wildlife habitat as outlined in the
reclamation requirements of state and federal mine permits that would be
revised as a result of aDplcav:Lng the lease by appllcatlon

pvlng Creek Coal Company will be required to mitigate the loss cf the

prairie falcon eyrie in Section 14, T.8S. R.35E. according to the
mitigation plan outlined in Appendix C of the EA. .
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SPRING CREEK MINE PRAIRIE FALCON MITIGATION PLAN RECEIVED
HONTAHA STATE OFFIGE
INTRODUCTION _ BILLINGS MONTANA

The Spring Creek Mine is localed approximately eight miles north-northwest of Decker, Big Hom
. County, Montana, The mine has been in operation since 1980, and wildlife monitoring has been
conducted each year since then. Those monitoring efforts have revealed two prairie falcon (Falcon
mexicanus) nesls within a territery associated with the mine. The operator is seeking a coal lease that
would expand mining further north and eventually eclipse one of the prairie falcon nests. This document
outlines the history of prairie falcons in the Spring Creek area, the anticipated impacts of mine expansion
on falcons and their nests, and a proposed strategy to mitigate ‘those impacts down to non- smuﬁcam
levels.

NESTING HISTORY

Wildlife monitoring at the Spring Creel Mine has mcluded annual surveys for nesting raptors since 1976,
Since 1994, those surveys have included monitoring of all mown nests and a thorough search for new
nests within the 45.4-mi” wildlife study area that includes the permit area and an approximate two-mile

perimeter.

The two known prairie falcon nest sites (hereafter eyries) in the Spring Creek wildlife survey area are

Iocated to the north and northwest of the mine. The eyries are about 3.7 miles apart, but are presumed to

~ be within the territory of & single pair of praine faleons. PFla is northwest of the mine in SWi SWs
Section 5, T8S, R39E, and PF1b is just north of the mine in NWhs NEY: Section 14 (Figure C-1).

Baseline monitoring may have documented the existence of a raptor nest site in the vicinity of
PF1b as early as 1978, Prairie falcons were documented nesting in the area in 1995 (Table C-1).
In total, prairie falcons were documented in the Spring Creek area during 11 of the last 13 years
(1994-2006). Comprehensive monitoring of territory PF1 between 1995 and 2006 has determined:

+ Temitory PF!1 (Nests PFla and PF1b) was active at least nine of the last 11 years, with five
successful attempts producing 18 young; (1996 and 1998 were not mcluded in the analysis since
the status of both nests was not determined);

« In addition to the nine years prairie falcons nested in the arez, they were also seen on one or. more

occasions during two other years (2004 and 2005);

Nest PF1a was active three of the 11 years, producing 11 young (3.7 young/attempt);

Nest PR1b was active six of the 11 years, producing 7 young (1.7 young/atternpt);

Nest PFla produced young three of the three years used (100%);

Nest PF1b produced young two of the six years used (33%);

It has been.documented that falcons will use PFlz if PF1b is not available (falcons were successful

at PFla in 2003 when great horned owls nested in PF1b).

As of 1989, at least 10 historic prairie falcon temitories (14 nest sites) had been identified within
approximately 12 miles of the cliff (Figure C-1) (DCC Unpublished Datz). The maximum number of
active prairie falcon territories during any one vear of monitoring was seven territories (1989). Regional
monitoring by Decker Coal Company (DCC) was discontinued in 1989. Since 1994, surveys conducted
by Spring Creek Coal Company {(SCCC) have included monitormg of all known nests and a thorough
search for new nests within the 45.4-mi” SCCC wildlife study area that includes the permit area and an
approximate twoa-mile perimeter. SCCC monitoring includes only one (PTF1) of the 10 territories
monttored by DCC, ‘

Spring Creek Mine Expansion Coal Lease Application EA
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Figure C-1. Known Prairie Falcon Nests/Territories and Potential Nest Sites.
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Appendix
B

Table C-1. Status and produactivity of the two lmown prairie Talcon eyrité al the Spring Creek Min

Year PFia PF1b/GHOS

1993 -— -

1994 -— Inactive

1995 Aétive, 4y fledged Inactive

1996 . Unknown ' | Inactive
1997 Active, 3 yg ﬁedged Inactive

1998 Unknown Active, unsuccessful
1999 lnac'tiVE ‘ Active, 5 yg fledged
2000 7 Inactive  Active, unsuccessful
2001 Iactive Active-tended

2002 - Imactive Active, 2 yo fledged
2003 Active 4ygfledged POV e g
2004 Tnactive Iactive

2003 " Inactive Inactive

2006 Inactive Active, unsuccessful

MONTANA STATE OFF

RECEIVED

BILLINGS MONTAR

i i

At least seven other active prairie faleon territories and 14 viable prairie falcon nests were documented
within 12 miles of PF1b in 1989 (DCC Unpublished data). A fixed-wing aerial raptor survey conducted
for the BLM in 2004 covering approximately 3,209,408 acres in Bighom County, of which SCCC
ownership was mcluded, did not identify eny new or active prairie falcon nests within the targeted survey
area (Greystone, 2004). Tt is aclmowledged that it is difficult to determine the status of prairie falcon
nests during fixed-wing aerial surveys. Two other active prairie falcon territories were documented
within 12 miles of PF1b in 2006, although surveys of the entire area were not conducted. Recent

" comprehensive territory/mest status surveys have not besni conidocted over the entire 12-niile area:

POTENTIAL IMPACTS

As of July 2006, the PF¥1a nest was 2.8 miles beyond the Spring Creek permit area and well buffered from
miining activities. PF1h was within the permit area and 1,000 feet from the closest lease boundary, but
mining activities were not visible from the nest cavity. Site PF1b is within a fract of land that has been
designated unsuitable for coal leasing without exception by the Bureav of Land Menagement (BLM).
Unsuitability criterion number 13 states that Federal lands containing a falcon {exciuding kestrel) cliff
nesting site with an active nest and a buffer zone of Federal land around the nest site shall be considered
unsuitable. This designation could be changed in accordance with the regulations found at 43 CFR
3461.2-1. SCCC has applied for a Lease by Application (LBA) to acquire the Federa! coal on
approximately 1207 acres within. the current SCCC permit boundary. The Proposed Action described in
the LBA environmental assessment document would temove the unsuilable without exceptions
designation and allow the removal of the ciiff feature, provided specific stipulations and mitigation
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MEBSLTES WETE imp]cmcméd prior 1o removal (refer 1o Sections 1.5 and 2.1 and Appendl?ggﬁ dUﬂlc?%@]‘illﬂ g
Creek Mine Expansion EA document). Alternative 2 would preserve the integrity of the feature bt aﬂoﬁm 10 38
disturbance within-the 1.200-foot buffer (refer to Sections 1.5 and 2.3 and Appendiy ’,B m 11!13({@@72’{50

Creel: Mine Expansion EA document). Allernatives 1 and 3 would prohibit distiirbance \J\*ﬁﬁﬁﬂk&@g&%
foot buffer (refer ¢ Sections 1.5, 2.2, and 2.4 in the Spring Creek Mine Expansion EA docuﬂq%{ﬂ;@ S i ONTOF Figg

Physical destruction of an mective migratory bird nestmest site is nol, in and of itself, a violation of the
Migratory Bird Treaty Act (MBTA). Fowever, any activity that results in the destruction of egps or death
of birds (including nestlings) constitutes a ‘take”, and is a viclation of MBTA. Asthe lead Federal agency
on coal leasing actions, the BLM is obligated to assess the potential environmental impacts of proposed
sctions and has the diseretion to restrict or deny leases. or impese conditions 10 prevent or mitigate

negative impacts.

MONITORING AND MITIGATION

SCCC 1is proposmg strategies that would minimize the potential negative impacts of encroachment on and
the eventual elimination of the PF1b nest site. These strategies would be implemented if the unsuitable
for lease without exceplion- designation were changed io allow leasing and eventual mining. The
following strategy would: 1) prevent the disruption or failure of any nesting attempts at PF1b prior to its
actual removal, and 2) enhance the long-teérm nesting opportunities for prairie falcons i the area by
creating several suitable nest sites on mine property. -

Avoidance/Deterrence

To minimize negative impacts as mining approaches PF1b, surface disturbing activities and prolonged
huiman activity will be restricted within 1,200 feet of the nest from 1 Apzil through 15 July, If biclogists
confirm that the nest is not active by early May of any given vear, activities can resume in the vicinity of
the nest, If nest sife removal is anticipated to occwr during the subsequent breeding season, SCCC will
deter nesting activities at PF1b prior to the onset of breeding activities, Deterring methods could include
sereening/blockmy the known site and any other possible sites on the cliff face. or other techniques
_epproved by the USFWS.

B O B B M B S

Enhanced Visnal Monitoring
Additional time will be allocated each vear (beginming in 2007) to monitor known neste within the

territory more closely. When a nest is active, SCCC will document the presence and behavior of prairie
falcons and also attempt (through visual observations) to glean some understanding of the pair’s home
range. Familiarity with a raptor pair’s home range and movements can increase the likelihood of
successful nest relocation (Postovit et al. 1982). To assess the effecis of PF1b removal SCCC will
monitor the status of the 10 prairie falcon territories mdicated on Fignre C-1 starting one breeding season
prior 1o the vemoval of the cliff featwre. This additional monitoring will continue for fwo breeding
seasons after the feature is removed. . ‘

Habitat Enhancements ' ‘
To miligate the eventual removal of the sandstone feature that hosts PF1b and ensure the long-term

availability of adequate nesting sites for prairie falcons, the mme will construct at least three additional
artificial eyries. Specifically, standard and alternative reclamation practices will be used to create at least
one suitable cliff/bluff with at least two nest cavities per bluff on Spring Creek final reclamation. SCCC
will also construct at leds? one additions] eyrie on a svitable native cliff/blufl.

From a regulatory standpoint, bluff features can be developed from competent highwall segments when
such features were componenis of the original topography (WCFWRU 16943, Highwall remmants can be
successfully modified to simulate naivral rimrocks or ¢liffs if the final highwall 18 cut through competend,
erosionally resistent materials (Green and Salier 1987, Ward 1987). The construction of artificial nest
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holes and ledges has heen employed 1o mitigate impacts of other development projects on prairie | my ns,
Follow-up studies have revealed that preivie {alcons readily accept artificially created eyries ( P
Stecle 1976, Fyfe and Armbruster 1977, Fyfe 1989, Mayer and Lichi 1995, Banasch and Bamry 1998,
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Paton 1999). Artificial eyries have alse been ereated in mine highwalls as part of’ reclamation td 501 s RECEvE D

(Tessmarm 1982, Waage 1986, Green and Salter 1987, Anderson and Squires 1997),

Cavities should be buill i solid, non-eroding rock (Call 1979). Chil'instability can be a serious problem
in both constuction and maintenance of artificial eyries, especially in areas dominated bv sedimentary
materials (Fyfe and Armbrusier 1977). Cavities can be efficiently excavated using manual or power hand
tools (Fyfe and Armbruster 1977, Mayer and Allen 1987). Snuth (1985) describes a procedure for
creating artificial prairie falcon nest cavities on native or reclaimed cliff/blufl features. Internal
reinforcements against erosion can increase the persistence of excavated sites (Mayer and Allen 1987,
Mayer and Licht 1993). Mayer and Allen (1987) reinforced artificial eyries buili in sandstone-clay
" substrate with building mortar over a frame of metal, wood, or fiberglass. I is desirable io construct
several altermate nest cavities in the same cliff fo reduce competition with other cliff nesting rapfors

( Enderson 1964, Runde and Anderson 1986, Runde 1987). i

Optnna] location and structure will i merease the likelihood of octupancy at artificial nests (Boyce er al.
1982). Reporied average heights of cliffs hosting prairie faloon nests and the nests themselves range from
. 1128 m and 7-18 m, respectively, and eyries are typically on the upper third of the cliff face {Enderson
1564, Runde and Anderson 1986, Allen 1987). Eyrie aspect is quile vamable, but they are typically
oriented southeaslelly o southwesterly (Endmson 1964, Allen 1987). Recommended specifications for
artificial eyries include 2 floor of at least 7000 cnr’, a height of >30 cim. a 5-10% slape toward the front,
horizontal exposure of about 54 degrees, and mavel or loose material to create a nest cup (Endmsou 1964,
Fyfe and Armbruster 1977, Rumde 1987), :

Investigations by SCCC indicate that the sandstone stratigraphic umit that outcrops at the PF1Db cliff site is
continuous 10 the north and would be available for creating & reclaimed cliff feature from: the final
highwall, following ceal removal (SCCC 2001 Volume 1B: 313 Addendum D - in review by MDEQ).
Additional core drilling and/or geotechnical analysis would be required to document the presence of
competent, erosionally resistant material in any area considersd for cliff feature re-establishment. A
tentative location for a post-mme bluff feature is presented on Figure C-1. To the extent possible, the
reclaimed featwre would mimic the existing cliff feature. The &ctual design would be formulated in
consultation with MDEQ during the permitiing process. At least two artificial eyries would be
constructed on the feature as a part of final reclamation using one of the above-described methods.
Specification for artificial eyries outlined above would be foliowed. This would p1omcie additional long-
term alternate nest sites to replace the eventual loss of PF1b.- : R

At least one artificial site would be created on a native cliff/bluff feature in the vicinity of PI'ib. Twenty
potential eyries were identified within a five-mile radius of PF1b. Those siies were identified during an
aerial survey conducted in April 2006 to search specifically for potential prairie falcon eyries. The sites
ranged in suitability from competent sandstone cliffs to loose, eroding scoria embankments. All 20 sites
are depicted on Figure C-1 and described in Table C-2. Eleven were in sandstone outcrops and nine were
scoria cutbanks. It was decaded following evaluation of these potential sites that the best alternative for
the construction of an artificial eyrie was on the same cliff/bluff feature that cumrently hosts eyrie PFla.
This feature is obviously within the territory and falcons using the territory would likely recognize any
newly created eyrie on the cliff/bluff by as a potential alternate nest site. The artificial eyrie would be
construcied prior to the 2008 breeding season using one of the above-described methods. Specifications
for artificial eyries outlined above would be followed. This would provide an almost immediate alternate
nest site 1o replace the eventual loss of FF1b.
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Strategic Relocation Contingency

In the unlikely eveni that, despite deterring efforts, prairie falcons resumed use of PF1b (or other sites on
the seme cliff) at & time thal would conflict with mining activity, SCCC weuld evaluate the polential for g
strateqic relocation of the nesting pair. By moving nestlings incrementally on an artificial platform 10 a
new location where the adults could raise them io fledging, SCCC could refocus the pair on a new nest
sile. The new location could be an actual cavity (natural or created) in a nearby ¢liff or an ariificial nest
box mounted to a ppole. This has been done successfully with other species of Iapmls State and Federal
pelm]ts would be required to undertake such an endeavar,

CONCLUSIONS
The terrifory that mcludes prairie falcons eyrizs PFla and PFLb is one of at least 10 historic falcon

territories within approximately 10 miles of site PF1b. Falcons oceupying the territory have an irregular
history of nesting success. One known nest site would be affected by the proposed expansion of mining
operations. SCCC has formulated an adaptive, muiti-faceted mitigation plan fo offset negative impacts of
the proposed development. The plan provides for: 1) protection of PF1b prior to nest removal, 2) further
investigation of the movements and home range of falcons nesting m the area, 3) creation of new eyries
and the replacement of lost nesting habitat, and 4) measwres to prevent the displacement of active falcon
pairs from the area. A deliberate and coordinated approach will allow energy development objectives to
be accomplished without imposing significent negative impacts on raptor resources in the area.

REFERENCES

References cited in Appendix C are found in Chapter 6 of the EA document
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T'uble C-2. Isz’\]iilsllligdé?célelfn;\z;;{)J the 20 potential prairie falcon eyries identified n the vienity of 2]:@? JUL 20 am 10 28
‘ RECEIVED
Site #' Substrate Desertption MONTAMA STATE OFFICE

' BILLINGS MONTANA
1 sandstone Modest ouicrop _
2 sandstone Small ouicrop
3 sandstone | Modest outerop
4 scoria " Low smbankment
5 scoria Low embanliment |
6 sandstone : Prominent cliff
7 sandstone Modest outerop
g scoria Loose rock, marginal site
9 sandstone ' Prominent outcrop
10 sandstone - Prominent outcrep ;
11 sandstone :  Modest ouicrop k
12 sandsione Modest outerop
13 scoria Modest outcrop
14 sandstone Prominent outcrop
15 scoria Prominent outcrop
16 sandstone Modest outcrop
17 ~ scoria Modest embanlament
18 scoria Prominent embankment

' 19 ' scoria Modest embankment, loose material

20 , scoria . Tow embankment | :

" Refer to Figure C-1 for Site locations.
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APPENDIX B

PROPOSED MITIGATION OF PETROGLYPH SITE 24BH404
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PROPOSED MITIGATION OF PETROGLYPH SITE 24BH404 440 NTA NRAEE?JQVTEED OFFICE
’ L

BILLINGS MO NTANA

Petroglvph Site 24BH404

Petroglyph site 248H404 iz located in the SWSENWNE; NWNESWNE Section 14, T&S R39E. The site
1s at the base of a 30 m high sandstone escarpment on the south side of the ridge separating South Fork
Monument Creek and Spring Creel drainage systems. 1t is on the south facing and west facing sides ol a
finger like projection of sandstone within the Spring Creek drainage system. The linear site measures 35
m along the west face of the cliff and 60 m aleng the south face. The sile consists of 46 panels of
petroglyphs including modem, historic and prehistoric glyphs. The prehistoric glyphs are exclusively on
the south-facing wall (Munson and Ferguson 1998).

The prehistoric glyphs consisi of anthropomorphic, zoomorphic and miscellanesous incised lines.
Anthropomorphic figures include 19 shield bearers, four V-neck, one stick figure, one sguare-shouldered -
figure, two neckless shouldered figures, and three *Y™ stick figures. Four of the figures have homed
.headdresses and four have feathered headdresses. Material culture expressed in the glyphs include two
arrows and 11 spears. Zoomorphic figures include one bison, two bear, one antlered animal, one hoof
print, two bear paws and three that do not have recognizable animal form. Miscellaneous glyphs nclude
32 tally marks and two geometric designs. Historic/modern glyphs include mitials and aireraft.

Site 24BH404- is eligible for the NRHP under Criteria C and D because of the prelustoric rock art. The
rock art contains clearly recognizable motifs whose styles have been documented elsewhere in the region.
The glyphs have the potential to add important information (Criterion D) The glyphs are examples of
distinctive design and style (Criterion C) and reflect the cognitive expr essions of prehistoric inhabitants in
a way that other site fypes and constructions cannot.

Goals and Objectives for Petroglyvph Site 2dBH404

The primary objectives of this mitigation plan are to document the glyphs in deteil, to 1n1e1p1 et the glyphs
in terms cf specific research questions, and to preserve the glyphs

Documentary objectives include:

lj record through photog'aphic means ali prehistoric ghyphs af the site;

- 2) record thlough _dctai]ed_ scale dljg\alh;gs_ the prehistoric glypns at the site; N

3} record the prehiétoric glyphs through detailed tracings on clear plastic sheeting; and

4) describe detail each glyph with special ¢1nphasis on supepimpositioning of elcm'ents.

Interpretive objectives include: |

1) analyze the glyphé through super-impositioning by overlaying the elements, as done I__Jy Keyser (1987);

2) classify the glyphs and elements descriptively (e.g., Loendorf and Porsche 1985},

3) compare and analyze the panels as a whole, as well as the individual elements within the framework of
intrasite and mtersite rock art, and;
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4) atiempi 10 L]assﬂy the plyphs and elements by their cultural or historic tribal aililiation (e.g,, Conncf‘fﬁﬂ 7y,
1984 and 1989; Schuster 1987; Keyser 1975, Sundstrom and Keyser 1998, Gebhard 1 J”llf

I TER
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Preservation olajecli\fes include: ' ‘ M ONTA NiECE ep
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1) make a latex casting of the appropriale panels so a plaster of Paris casting can bt made and Lum%iﬁ'@ﬁ Mo f OF Flog
the appropriate repository, preferably at the BLM Curation Facility in Billings; ANA

2) cut anc] remove the appropriate panels from the sandrock ouicrop (e.4., Waage and Bohman 199713,
and:

3) curate and display the salvaged panels at a suitable site.
Mitigation Plan for Petroglyph Site 24BEA404

The worl: is divided into six main tasks to mitigate impact to the site. Task 1 is the recordation of the
glyphs, Task 2 is the testing in front of the glyph panels, Task 3 is the analysis of the fieldwork and
rescarch, Task 4 is report preparation, Task 5 is the removal of the rocl art pauels end Task 6 is the
display and curation of salvaged rock art panels.

Tusk 1. Rock Art Recording I\/lethods and Techniques

A map will be made of the site area. The map will record the topography in1 m contour iniervals. Usmcr
a iotal station, each of the glvphs will be tied mto the grid vertically.

Each glyph will be given a number designation and each will be labeled by means of a small piece of
masking tape. The labels provide a reference point to insure consistency in recording each glyph.

Tracings of the prehistoric glyphs will be made on clear plastic. Observations of supenmposnmnmg and
other E]yph atiributes will be made on sketches and on tracings as appropriate.

Times for the photography of the panels will be deétenmined to take advantage of the angle of the sun.

Black and white photography as well as color transparency film will be used to document each glyph and
element. Side lighting is recognized as essential to the photography of the glyphs and this will be
accomplished through synchronized flash, reflectors, natural lighting or a combination of methods. For
each glyph or element, a black and white metric scale should be attached to the panel with double-sided
tape. Vertical scales (1f used) will have an arrow degignating "up”.” Scales will be attached using a hand
level so they ave exactly vertical or horizontal. A 50 mm lens will be used when possible to minimize
distortion although a wide-angle lens may be required in some instances. Where possible the photographs
will be taken with the camera level and opposite the glyph to0 mimimize distortion. The scale drawings of
the ghyphs will be checked for accuracy agamst the photog1 aphs. All superimpositions will be noted and
separated as described by Keyser (1987).

The panels and site will be digitally recorded. A variety of enhancement techniques are available to
enhance subtle details in the rock face and petroglyph. The hmages can be merged (stitched, spliced,
joined) to form a continuous image. This is usefi:] for representing large panels at a very high resolution
and for site overviews. The digital information cen also be used for deskiop virlual reality where
panoramas of images can be accessed using interactive teclmiques. This makes it possible to navigate
through layers of various motifs or elements on a particular petroglyph panel and for three-dimensional
imaging of the site and punels. Digital video will also be included as part of the work at the ‘SlTF This
media works well for not only documentation but also for presentations.
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Tusk 2. Testing in Front of Petroglyph Panels 2067 JUL 20 AM 10 38

Several 1-m” units will be placed in front of the petroglyph panels i search for subsy{oeEreyRgral remains
that may add to the understandmmg of the panels. Generally, little is Tound hefom ARt pRREEE but
sometimes substantial cultiral deposits are found (e.g.. Loendor! 1990 and Fredlgpd 1R93)-MonTANA '

Tasf: 3. Analysis and Research

In order 1o address the research objéctives, analysis will entail examination of published reports for the
region that addresses archaeological studies, rock art sites, ethnographic and ethnohisteric information and
other related materzals. The glyphs will be discussed in terms of their type (after Loendor{ and Porshe
1985) and classified according 1o a database system developed by GCM. Analysis will follow suggestions
and hypotheses presented in the rock art hleiaime e.g., Schuster (1957), Comner {1984 and 108G),
Sundsirom (1987).

Task 4. Report Preparation

The draft report will include an introduction explaining the purpose,. background, and goals of the project.
A general physical deseription of the site and the area will be included. A discussion of rock art .in local
and regional context will be imcluded. The givphs will be displayed by using a superimposed graph
similar to Keyser's 1987 work. Black and white, and/or coior photographs will be mcluded for each glyph
or element. Each glyph, element or motif will be described in detail.

The final section of the report will summarize the results of the research. Interpretation of the glyphs will
relate to the superimpositioning of the glyphs and possible rock art chronology as has been proposed by
others (e.g., Keyser 1987, Loendorf 1988, Commer 1984 and 1989

The report w111 be written in a form readily publishable in a pr ofesszona] Jjournal, such as A chaeoiom in
Montana.

T asﬂ 5. Removal of Rock Art Panels

Three successfil attemipts at removal of rock art panels in southeast Montana have been documented.
The procedures involved are discussed below to facilitate the discussion regarding site 24BH404.

The first salvage removal of local petroglyph panels took piace in 1987 at Ellison’s Rock (24RB1019),
located on Western Energy Company's (WECQ) Rosebud Mine property (Waage and Bohman 1991).

The peiroglyph panels at Ellison's Rock were described in detail prior to their removal (Conner 1984).
An-eleciric rotary drill ‘was used to drill -a series of heles around individual petrogylph panels.” The
detached panels were dropped onto cargo pallets covered with sand. Then a forklift was used to 1ift the
loaded pallets onto a truck bed. One of the panels is on display at the Historical Society Museum in
Helena. The remaining panels are in Western Energy Company's warehouse awailing 2 penmanent place
for curation.

In 1999 petroglyph site 10 Warrior (24RB513) at the Rosebud Mine was to be destroyed by mining
activities. The panel was described and extensively photographed prior fo its removal (Munson and
Ferguson 1992). The salvage of this petroglyph panel was done under the direction of Jack Ervin, then
with WECO. Gene Mimson, GCM Services, observed the method used to remove the panel. Since the
site consisted of one large panel, the goal was to remove it in one piece. Achieving this goal was
extremely difficult since there was a natural fracture in the rock face near one end of the panel. The
approach used by Waage worked for smaller panels but would not worl on a large pariel as at 10 Warrior,
Ervin removed the sandstone outerop above the panel prior o removing the panel. This entailed the
removal of the top five meters of the outcrop. The pane] was first covered with plastic sheeting taped to
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the roek face. A chain saw equipped with o cham used for cutting wood was used 1o cut the sandslone
rock, A gorden hose with o small stream of wuler was divecied onto the cutting bar. A ramp was.
constructed for Torklift acoess 1o aid in the removal of the panel. A cut was made immediately below and
al cach end of the panel. Then a cut was made approximaltely 60 cm behind the panel face. The -
approximately 2.3 m Jong by (.8 1 high by 0.6 m thick block of sandstone containing the panel was then
glid onto a sieel ])Lﬂe that was on the forks of a Jork lift. The forkiifi then placed the panel on a flatbed
truck. The nutural fracture in the rock did not expand during the removal of the panel. Thig approach 1o
removing the large panel was very successiLl, The paned 1s now on digplay o1 o glassed wooden case at
the new medical facility in Lame Deer.

In 1999, persommel from GCM Services and SCOC salvaged the most intact panel al site 248H1046. The
petroglyph panels were rapidly deteriorating and planned mining activities were likely to destroy the site,
The siie was recorded prior to salvage (Taylor, el al. 1984). A latex mold was made of the panel prior to
its removal, The method used to remove the panel was a combimation of that used by Waage and by’
Frwin, A series of holes were drilled with a hammer drill and a chainsaw equipped with a chain for
cutling wood was used to cut the spaces between the holes. A matural cavity i the rock face beside the

"panel was enlarged and nsed to drill and make the cut behind the panel. The panel was then slid onto a
steel plate and onto the front bucket of a rubber tired backhoe. From there it was loaded onto a trucl and
taken SCCC mine facilities for storage.

-The height of the cliff feature and the size and number of rock art panels associated with Site 24BH404
pleserﬂ unique salvage challenges. It is hkely that not all of the 46 panels would be saivaﬁed The
specific panels to be salvaged will be determined through consuitation with the BLM, l\fﬂ)EQ Montana
State Historic Preservation office, the Advisory Council on Historic Preservation, and
appropriate Native American wibes. Safery will be a primary factor in determining if and how individual
panels will be removed. Detailed plans for individual panel salvage will vary according to situations
encountered at each panel site. Methods will likely be a combination of those used by Waage and Ervin.
A rock cutiing chain would he used instead of one designed for cutting wood for the removal of the .
.petroglvoh panels at Pewoglyph Site 248H404. Removal of portions of the sandstone cliff above eachss
salvaged panel will also Be considered, which would iamhtate the controlled removal of lar Ue Fock afE;-,
panels.

Task 6. Curation and Display of Petroglyph Pancls

HETNERE).
82 0T WY 02 10" &

JEETE

There are four options for the curation and display of the salvaged panels:

s SCCC would donste the panels to a Sheridan County, Wyoming museum,
* SCCC would donats the panels to an appropriate Native American fribe,
»  SCCC would retain possession of the panels or

» 2 combination of ihe 2bove gptions.

YNYINOKW SONITHE
201440 31YLS VNV.LN

This task should be started well in advance of the actual saivage operation to ensure tha1 the action would
adequately preserve Native American history and culture.

REFERENCES

References cited in Appendix D are found in Chapter 6 of the EA document.
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UNITED STATES DEPARTMENT OF THE INTERIO
BUREAU OF LAND MANAGEMENT
WASHINGTON, D.C. 20240

November 25, 2005

EMS TRANSMISSION 11/29/2005
Instruction Memorandum No. 2006-045
Expires: 09/30/2007

Te: State Directors
From: Assistant Director, Minerals, Realty, and Resource Protection

Subject:  Interim Guidance for Implementation of The .Energy Policy Act of 2005
[P.1..109-58] for Federal Coal Lease, Deferred Bonus. Bonds

PROGRAM AREA: Coal Management

PURPOSE: Provide interim guidance for the implementation of Section 436 of the
Energy Policy Act of 2005 [Pub.L. 109-58] which pertains to surety bonds and other
financial assurances that cover the unpaid balance of the deferred bonus bid for a coal
lease or coal lease modification.

POLICY: Until final regulations are completed to implement Pub.L. 109-58, BLM will
administer a bonding policy for the unpaid balance of deferred coal lease bonus that is
consistent with cwrent regulations and Pub.L. 109-58. Unless specifically noted in this
memorandum, the regulations will be 1]11p13mented as currently written. The interim
policy is as follows: | : :

» Applicability: This policy applies to bonds and other financial assmances for
deferred bonus payments payable for leases existing on August 8, 2005, that are
associated with an existing mine and for new leases or lease modifications
issued after August 8, 2005, that are prospectively affiliated Wlth an existing
mine.

e Bffect of existing policy: The policy established in WO-IM-2004-217, in which

- alease bond must be sufficient, in addition to other bond requirements of the
regulations, to cover one.annual deferred bonus payment, continues in effect
unless the bond requirement is waived in accor dance with the pohcy established
in this memorandum. -

¢ Policy for existing leases: For leases e;usunc on Aucrusi 8, 2005, that are
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associated with an existing mine, the bond requirement for deferred bonus bid

[

installment payments may be waived upon application by the lessee and a
determination by BLM, in consultation with the Minerals Management Service
(MMS), that the lessee has a History of Timely Payment of noncontested
royalties, advance royalties, and bonus bid installment payments (HTP).

Policy for new leages: For leases and lease modifications issued after August
8, 2005, that are prospectively affiliated with an existing mine, BLM will not
require a lessee to provide a surety bond or other financial assurance to
guarantee payment of deferred bonus bid installment payments if BLM, in
consultation with MMS, determines that the lessee or successor in interest has
an HTP. If a new lease is not prospectively affiliated with an existing mine,
BLM, in consultation with MMS, will determine the leases on which to base the
HTP.

Dhcatwn and procesging procedures:
"o The lessee or successful high bidder must apply for an HTP

determination in writing and provide BLM two copies of the
application.
* The lessee of an existing lease may apply for an HTP at any time.
= A successful bidder for a new lease must apply after BLM accepts
its bonus bid. An applicant for a lease modification must apply
after it has accepted BLM’s offer of a lease modification.

o Allleases within a mine that have a portion of their bonus paymeénts
deferred can be aggregated into one application for an HTP
determination for the mine.

. o BLM will provide MMS one copy of the application and request in
writing that MMS review the applicant’s payment history.

o BLM will ask MMS to provide an assessment of the lessee’s HTP and
supporting documentation within 30 days of BLM’s request.

o Within 30 days after receiving an MMS assessment that questions
whether the applicant has an HTP, BLM will attempt to facilitate

. resolution between the applicant and MMS of such questions..

o Based upon the findings from MMS and resolution of any conflicts
between MMS and the applicant, BLM will decide if a bond for the

‘deferred bonus bid installment payments is needed.
The application for an HTP determination must include.
o The name, address, and phone number of the appllcant and the
- applicant’s primary contact person.

o Identification of the lease or leases for which the apphcant requests not
to provide a surety bond or other financial guarantee for ‘Lhe defened
bonus bid mstallment payments.

‘o Identification of the surety bonds or other financial Uuamntse
instruments, if applicable, that the lessee desires to discontinue.

o Identification of all federal coal 1eases, by serial number and lessee
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name of record, which are associated with the same mining operation as the
lease or leases with the deferred bonus bid installments payments.

o The mine name and SMCRA permit number of Lhe mine associated

with the subject lease or leases.

o Any other information as requested by BLM or MMS.

o  Any c:onﬁdentnl data in the application must be marked pur suant to 43
C.FR.34813.

o« HTP standards:

o MMS will evaluate the applicant’s payment hlst01y for the five years
immediately preceding an HTP application using the following
standards. '

= For existing leases, the lessee’s HTP will 111clude applicable
payments received by MMS for all federal leases that are _
associated with the same mine as the lease or leases that are the
subject of the HTP application. Associated leases are within the
Surface Coal Mining and Reclamation Act (SMCRA) permit
boundary for the mine nearest to the lease that is the subject of the

. HTP application and which are under the control of the applicant

for an HTP determination.

» For new leases that are prospectively affiliated to an existing
mining operation that is under the control of the successful high
bidder, the successful bidder’s HTP will include all federal coal
leases that are within the SMCRA permit boundary for the mine
nearest to the new lease that is the subject of the HTP application
and which are under the control oi the applicant for an HTP
determination.

* Jf the successful bidder for a new lease is not affiliated with an
adioining mine, the BLM State Office will contact the Washington
Office (WO-320) for instruction concerning a determination as to
which lease or leases to base the HTP. BLM, in consultation with

: MMS, will determine the lease or leases on which to base the HTP.

o Timely payment will be determined based on the following criteria:

x  All applicable payments within the prior five calendar years must
have been paid on time. Partial payments or nonpayment will be

- considered as not having been paid on time. '

» - Royalty payments received by MMS no later than the date
specified in Part II, Section 2(a) of the lease document (30 C.E.R.
218.200) will be considered to have been paid on time.

» Advance Royalty payments received within 35 days of receipt of
the MMS Order to Pay date will be considered to have been paid
on time.

= Deferred bonus payments received by MMS on or before the
annual anniversary date of the lease or lease modification will be
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considered to have been paid on time.

= If the lessee or successful bidder has less than five years of
payment history, BLM, in consultation with MMS, may consider
the payment history of a lessee’s corporate owner or affiliates
under common control with the lessee or successful bidder.

= A noncontested royalty payment, for the purposes of determining
an HTP, is any production royalty payment that has not been
contested by the MMS or the '1pphcant as of the date of
application.

o A BLM determination that a lessee or successful bidder bas an TP is
not equivalent to an MMS detennlnauon that a lease account is in good
standing.

» Requirement for issuing new leases: The lease or lease modification may only
be issued with either a BLM determination that a financial assurance is not
required under Section 436 of Pub.L.. 109-58 or by the lessee including one
annual deferred bonus payment in the lease bond. Following the issuance of a
lease or a lease modification based upon a lease bond that includes one annual
deferred bonus payment, if BLM determines that the lessee has an HTP, BLM
will reduce the lease bond to eliminate the portion of the lease bond
corresponding to deferred bonus payment.

¢« Duration: An HTP determination made under this policy will be effective for
all leases covered by the application until the bonus 1s paid in full in accordance -
with the terms and conditions of the leases or unless the implementing :
regulations make the HTP invalid, whichever occurs first.

« Failure to pay deferred bonus bid instaliment payment: Within 30 days after
the annual anniversary of the lease issuance date of coal leases which have a
bonus bid that has not yet been paid in full, BLM must verify that the annual

 deferred bonus bid installment payment has been timely received by MMS. If
such payment was not timely received by MMS, the BLM will immediately
notify the Washington Office (WO-320) to coordinate taking further action,
which may include termination of the Jease and forfeiture of all bonus bid
payments pr eviously paid. :

s Tmpact on future regulations: This interim policy does not reflect how the final
implementing regulations may be constructed.

ACTIONS REQUIRED: Notify all federal coal lessees of this policy. Until final
regulations are completed, implement interim guidance for existing and new leases.

TIMEFRAME: Immediate
BUDGET IMPACT: Minimal

BACKGROUND: BLM is required to receive fair market value for all acreage that is
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leased for coal development. Fair market value includes a bonus bid or value that is a
cash payment which is over and above the required annual rental payments and
production royalties. For coal leases, payment of the bonus value may be deferred (30
U.S.C. 201). By regulation (43 C.F.R. 3422.4(c)), the bonus is paid in 5 equal annual -
installments, with the first payment being submitted with the bid. One annual payment of
the bonus must be included in the lease bond (WO-IM-2004-217) until the bonus is paid
in full. . _

Congress passed the Energy Policy Act of 2005 (the Act) [Pub.L.109-58] on August 8,
2005. Section 436 of the Act adds new surety bond requirements for the deferred bonus
bid. The Act provides that the Secretary shall not require a surety bond for the deferred
bonus bid installment payments for any coal lease issued after August 8, 2005 to a lessee
- with a history of timely payment of noncontested production royalties, advance royalties,
and bonus bid installment payments. The Secretary may waive the requirement that the
lessee provide a surety bond for deferred bonus bid installment payments for leases
existing on August 8, 2005 upon a determination that an HTP exists. If a lessee fails to

- pay its deferred bonus bid installment payment with 10 days after the Secretary provides
written notice to the lessee that a deferred bonus bid installment payment is past due, the
coal lease will terminate and the lessee will forfeit any deferred bonus bid installment
payments it has already made. :

The mtenm guidance contained in this memor andum 18 1111p16111ented undel the
authornties ]_Z)lOVlded by Section 436 of the Act. -

MANUAL/HANDBOOK SECTIONS AFFECTED: This policy will require revision
on Manual 3432, Lease Modifications (June 1, 1990 Release 3-255) and Manual 3474

Bonds (Febluauy 18, 1988, ReleaseB 194).

COORDINATION: This policy was developed with the assistance of the BLM State
Offices, the Minerals Management Service, and the Dep'utment of the Interior Solicitors

Office.

CONTACT PERSON: Solid Mineral Division (WO- 320) Ted Mulphy 202-452-0351,

~or William Radden-Lesage
202-452-0360.

MMS Contact: Robert Davido'ff, SLlpt:l‘ViSOl‘, Solid Minerals and Gegothermal Compliance
and Asset Management, Minerals Management Service 303-231-3306.

Signed by: o o . ‘Authenticated by:
Thomas P. Lonnie Robert M. Williams
Assistant Director ~ Policy and Records Group,WO- 560

Minerals, Realty and Resource Protection
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