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Bruse, Debbie

From: Godwin, Ryen L. <RGodwin@SCHWABE.com>
Sent: Friday, June 12, 2020 5:03 PM
To: Ackermann, Laura M.
Cc: Thane, Lindsay M.
Subject: Spring Creek Topsoil Agreement [IWOV-pdx.FID4455048]
Attachments: 29.  SCC DNRC Topsoil Waiver & Indemnification Agreement 2007Jan26.pdf

Laura, 
 
I reviewed the attached topsoil and waiver agreement. I’m under the impression that there is nothing for NTEC to do 
with this document at this time. This is an odd situation so I want to walk through the reasons why I think there is 
nothing to do with the agreement.  
 
1. The agreement automatically inures to the benefit of successors and assigns. There are not conditions on assignment 
such as notice or consent.  
 
2. The agreement appears to be a condition of the existing Spring Creek mine plan. As a result, the stockpile is already 
within 100 feet of the property line. Spring Creek Coal is bound by the terms of the mine plan (as well as NTEC as the 
contract miner). DEQ and DNRC authorized the placement of the stockpile when the plan to place the stockpile was 
approved. 
 
3. Spring Creek is currently the permitee, but intends to transfer the permit to NTEC. The obligations of the permit, such 
as the mine and reclamation plans (and this agreement) will transfer to NTEC upon permit transfer.  
 
4. If DNRC revokes the waiver, I do not think it would affect DEQ’s prior authorization to place the stock pile within the 
buffer. The mine plan is approved so DEQ cannot revoke it for no reason absent some misconduct on behalf of NTEC.  
 

 
 

  
 
No rush on this, just let me know your thoughts when you are available.  
 

Schwabe Williamson & Wyatt 
 
Ryen L. Godwin 
Shareholder 
Direct: 206‐689‐1213 
Cell: 206‐643‐4253 
rgodwin@schwabe.com 
 
Ideas fuel industries. Learn more at: 
www.schwabe.com 
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DEPARTMENT OF NATURAL RESOURCES 

AND CONSERVATION 

BlUAN SCawEITZER, GOVERNOR SOU'J'HERN LA.ND OFFl:CE 

--gATEOFMONTANA---�-
PHONE: (406) '-47•4400 
FAX: {4D6) M7-Ul0 

Januaiy 3� 2007 

Gabe Johnson 
Senior Environmental Engineer 
Rio Tinto Energy America 
POBox67 
Decker, MT 59025 

RE: Waiver and Indemnification Agreement 

Dear Gabe; 

AIRPORT INDUSTRlAL PARK 
1371 RIMTOP On.IVE 

BILLINGS, MONTANA 59lD5•1978 

Enclosed is the signed waiver and indemnification agreement. I've given a copy of it to 
Bob Bohlman with the Billings DEQ office. He had requested a copy for their file. I'll 
let you forward to whoever else needs to have a copy, it was my understanding you were 
working with someone with the Hel� DEQ office. 

Please let me know ifl can be of further assistance. 

Sincerely, 

Sharon Moore 
Land Use Specialist 
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W AIVERAND INDEMNIFICATION AGREEMENT 

TRIS WAIVER AND INDEMNIFICATION AGREEMENT js entered into between Rio Tinto Energy America, 
Spring Creek Coal Mine. PO Box 67, Decker, MT 59025 md the State of Montana, Department ofNatural 
Resources and Conservation, 1625 111h Avenuei Helena. Montana 59620H 1601. Rio Tin.to Energy America js the 
operator of the Spring Creek Coal Mine, located approximately 6 miles norlhwest of Decker. Bjg Horn Councy; 
Montana. The Department of Natural Resources, acting by and through its Board of Land Commissioners, manages 
state-owned school tmst lands, 

Pursuant to the requirements of the Mont.ana S1rip and Underground Mine Reclamation Act, Rio Tinto Energy 
Amerfoa. has submitted a :mine plan amendment to 1he Montana Department of Environmental Quality. The 
am.ended mine plan proposes placement of topsoil stockpiles witltin 30 feet of Section 16, Township 8S, Range 39E, 
wWch is a state school 1rust tract dediciued to the CoJllll1.on Schools trust. ARM 17 .24.518 requires stockpiles to be 
no closer than 100 feet to adjacent property unless that property owner waives the set-back requirement 

The State of Montana, Department ofNatural Resource� and Conservation hereby waives the 100 foot set-back 
requirement, This waiver applies only to placement of topsoil stockpile #AB-2 as indicated on the attached map, 
and is expressly subject to and compliance willl all tenns and conditions required under Amendment Application 
00174; SMP 79012. This waiver does not apply or cover any modifications or subsequent amendments to the mine 
plan, as it relates to activities within 100 feet of 1he state 1ract. 

l. 

2. 

3. 

4. 

Rio Tinto Energy America shall survey at their own cost or provide an existing: survey, acceptable to the State 
of Mon•, of the boundary line between the stat.e section and adjacent section where the topsoil stockpile is to 
be located 
'The topsoil stockpile, related :infrastructure and any surface disturbance is expressly restricted to the adjacent 
section. Any disturbance or utilization of the state section is prohibited. 
Topsoil stockpiles shall not wpact the fence between the state section and adjacent section or interfere with the 
ability to control livestock between the properties. 
Rio Tinto Energy America shall repair, reclaim, replace or reasonably compensate the State of Montana, its 
lessees and assigns for any damage on or affecting the state section caused by its mine operations. 

Rio Tinto Energy America shall indemnify, defend and hold harmless the State of Montana for any damages to third 
parties or claims against the State of Montana as a result of mme operations and reclamation conducted pursuant to 
the waiver hereby granted. 

This Waiver and Indemnification Agreement is binding upon Rio Tinto Energy America, its successors and assigns, 
and is effective as of the last date entered below. 

STATE OF MONTANA 
DEPARTMENT OF NATURAL 
RESOURCES AND CONSERVATION 

BY:_r{)--'--cJ.1_-J��
-=-,-.-..-..

--
Monte G. Mason, Chief 
Minerals Management Bureau 

DATED: __ 0_1/.._.z_&_,f_o_7 __ _ 
• 

RIO TINTO ENERGY AMERICA 

BY: �d
=->.....C......
� !2--=-22-�_.;._...,.._...-

' Mate Ostrem, Manager 
Spring Creek Mine 

DATED: 1- L/�o? 
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SCALE: 1 '" "' 2000' 

Figure 2, Surface Ownership and Easements for Sections 15 and 16, T. 8 S., R. 39 E .. 
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